
THE OHIO STATE BAR ASSOCIATION MEMBER MAGAZINE

VOL.  27 ,  NO.  5
w w w.ohiobar.org

SEPTEMBER/OC TOBER 2013

Medical malpractice: 
Examining Ohio’s 
Apology Statute

Challenges building
 for laws against 

same-sex marriage

Economic study:
Where do 
you �t in? 

Behind the scenes with new
 OSBA Executive Director

Mary Amos
Augsburger



1 Ohio Lawyer       September/October 2013 www.ohiobar.orgOwned and endorsed by the Ohio State Bar Association

—Thomas E. Bookwalter 
    Baver and Bookwalter Co. L.P.A.
   Miamisburg

“I’ve been insured with OBLIC for more than 30 years because I trust 
them. Although OBLIC has reasonable rates,claims free discounts and 
Ohio Bar College Discounts, price is not the most important consideration 
for professional liability insurance; the care OBLIC gives its policyholders is. 
When a former client sued me, OBLIC’s claims people were there for me 
from beginning to end, helping me defeat a meritless claim. They gave 
me peace of mind, and that’s why you have insurance. I would trust no 
one else with my malpractice coverage.”

Why do Ohio attorneys 
prefer OBLIC to protect 

their practices and 
professional reputation?

Insure your practice with OBLIC to experience why 
OBLIC protects more Ohio attorneys than any of its 
competitors, and has for over three decades!

Contact OBLIC Today.



1September/October 2013         Ohio Lawyerwww.ohiobar.orgwww.ohiobar.org

OhioLawyer Vol. 27 No. 5

Features

6 |   Behind the scenes with new OSBA  
Executive Director Mary Amos  
Augsburger

 by John Hocter

From board meetings and business deals to  
mentoring and motherhood, Ohio Lawyer takes  
a candid look at the woman leading our  
Association into the future.

10 |  Cautious optimism: 
The Economics of Law Practice 2013
by Kalpana Yalamanchili

Our triennial study details the latest financial infor-
mation such as billing rates, attorney incomes and 
other trends and attitudes regarding the economics 
of law practice in Ohio.

14 |  Standing and same-sex marriage: 
A review of Windsor and Perry
by Kelly Albin and Alana Jochum

Two recent U.S. Supreme Court decisions have 
called into question the constitutionality of legisla-
tion prohibiting gay marriage. But how will the rul-
ings affect lawyers representing LGBT Ohioans?

18 |  The scope of Ohio’s Apology Statute
by Greg Laux

Sometimes “sorry” can be costly: How and when 
doctors console patients’ families often becomes an 
issue in subsequent malpractice litigation.

Departments

3  |    President’s Perspective
 The changing landscape of the legal profession.

5  |    In Brief
 Specialized dockets become first to receive final cer-

tification; employment down for law school class of 
2012; U.S. companies see increase in litigation; Ohio 
courts’ caseload hits 25-year low in 2012.

22 |   Inside OSBA
 Two members announce candidacy for OSBA 

president-elect; fall district meeting schedule; fall 
committee and section meeting schedule; OSBA  
certifies paralegals; volunteers wanted for mock trial 
and moot court programs; 2013 OSBA Law and 
Media Conference.

27 |  Practice Tips
 The importance of legislative history in Supreme 

Court decisions.

31 |  Counsel Comments
 Preparing for the inevitable.

32 |   Foundation News
 An interview with OSBF Fellows.

34 |   Did You Know?
 Can you “DIG” it? The dismissal of appeals as im-

providently granted.

36 |   Books & Bytes
 Review of Out of Order: Stories from the History of the  

Supreme Court, by Sandra Day O’Connor. 

39 |   Member News
 Awards and community involvement of OSBA  

members.

Owned and endorsed by the Ohio State Bar Association

—Thomas E. Bookwalter 
    Baver and Bookwalter Co. L.P.A.
   Miamisburg

“I’ve been insured with OBLIC for more than 30 years because I trust 
them. Although OBLIC has reasonable rates,claims free discounts and 
Ohio Bar College Discounts, price is not the most important consideration 
for professional liability insurance; the care OBLIC gives its policyholders is. 
When a former client sued me, OBLIC’s claims people were there for me 
from beginning to end, helping me defeat a meritless claim. They gave 
me peace of mind, and that’s why you have insurance. I would trust no 
one else with my malpractice coverage.”

Why do Ohio attorneys 
prefer OBLIC to protect 

their practices and 
professional reputation?

Insure your practice with OBLIC to experience why 
OBLIC protects more Ohio attorneys than any of its 
competitors, and has for over three decades!

Contact OBLIC Today.



Ohio Lawyer is published bimonthly
by the Ohio State Bar Association.
Ohio Lawyer Staff 

Board of Editors

OSBA Officers

Advertising Sales and Editorial Offices

Editorial Offices
Ohio Lawyer (issn 1097-6493) is published bimonthly by the Ohio State Bar Association, 
P.O. Box 16562, Columbus, Ohio  43216-6562. Phone: (800) 282-6556 or (614) 487-
2050. Periodicals postage paid at Columbus, Ohio and additional offices. Ten dollars of dues 
pays your required subscription to Ohio Lawyer.

Ohio Lawyer is published as a service to members of the Ohio State Bar Association through 
their dues and is not available to nonmember attorneys. Governmental agencies and 
educational and legal research organizations may subscribe annually for $35. Single copies to 
members and qualified subscribers are $7.

©Copyright 2013 by the Ohio State Bar Association. All rights reserved. Any copying of 
materials herein, in whole or in part, and by any means, without written permission, is pro-
hibited. Requests for reprint permission should be sent to the Ohio Lawyer editorial offices.
Editor reserves the right to reject any advertising submitted for publication. While advertis-
ing copy is reviewed, no endorsement of any product or service offered by any advertisement 
is intended or implied by publication in Ohio Lawyer. Statements or expressions of opinion 
herein are those of the author and not necessarily those of the Ohio State Bar Association, its 
officers, staff or the board of editors.

Manuscript Submission
OSBA members are encouraged to submit manuscripts to the editor for possible publication 
in Ohio Lawyer. Articles submitted should not exceed 10 typewritten, double-spaced pages. 
Manuscripts are not purchased, and those submitted become the property of the Ohio State 
Bar Association. Editorial policies can be obtained by calling (800) 282-6556 or (614) 
487-2050 or visiting www.ohiobar.org/editorialpolicy.

Postmaster (usps 016-304): Send address changes to Ohio Lawyer, P.O. Box 16562, Colum-
bus, Ohio  43216-6562.

Photography credits

Editor: Nina Corbut 
Editorial: Andrew Hartzell,
John Hocter

Graphic Designer: Andrea Donahue
Advertising: Terry Henson
Website Editor: Dan Beckley 

Joseph L. Ludovici, Chair,  
   East Liverpool
Kristin Burkett, Newark
Thomas L. Guillozet, Versailles
Yolanda D. Gwinn, Toledo
David A. Hejmanowski, Delaware
Paula S. Hicks-Hudson, Toledo
John D. Holschuh Jr., Cincinnati

Alan J. Lehenbauer, Swanton
Kevin P. Murphy, Warren 
William M. Owens, Coshocton
Marquettes D. Robinson, Cleveland
Nancy Schuster, Cleveland
Stephen L. Smith, New Bremen
Brandi M. Stewart, Cincinnati

President:
Jonathan Hollingsworth, Dayton
President-elect:
Martin E. Mohler, Toledo

Executive Director: 
Mary Amos Augsburger

Ohio State Bar Association
P.O. Box 16562 
Columbus, Ohio 43216-6562
(800) 282-6556; (614) 487-2050

Advertising: thenson@ohiobar.org
Editorial: ncorbut@ohiobar.org
Printing: Hopkins Printing
 

OhioLawyer

est 1880

Ohio State Bar a ss o c i at i o n

est 1880

Ohio State Bar a ss o c i at i o n

Ohio Lawyer       September/October 2013 www.ohiobar.org2

©Shutterstock.com/PinnacleAnimates: 10 & 12
©Shutterstock.com/Kostov: 14
©Shutterstock.com/Ostill: 19

Letter to the Editor
I enjoyed Douglas C. Tifft’s and Judge James C. Cissell’s article 
“The case that will not close” in the July/August 2013 Ohio Law-
yer. It is hard to believe there’s still an open case from that long 
ago in an Ohio court! Charles Dickens would be impressed.

I noticed, however, that the authors mistakenly referred to Wil-
liam Howard Taft as “chief justice of the Supreme Court.”

The correct title is actually “Chief Justice of the United States.” 
This is largely due to the efforts of Salmon P. Chase, an Ohioan 
who was appointed Chief Justice by President Lincoln in 1864. 
Chase was somewhat egotistical and wanted a grander title than 
it had originally been, so he dubbed himself “Chief Justice of the 
United States” (and thus, not just of the Supreme Court itself ). 
Congress went along shortly afterwards, and later Chief Justices 
have all borne the modified title. On the Supreme Court, the 
Chief Justice is primus inter pares, but he is not the boss. The 
current title emphasizes the Chief Justice’s role as the leader of 
the judiciary, a co-equal branch of the Federal government.  

For further information, I refer you to Robert J. Steamer’s Chief 
Justice: Leadership and the Supreme Court (University of South 
Carolina Press, 1986); The Office of the Chief Justice, published 
by the White Burkett Miller Center of Public Affairs (University 
of Virginia, 1984), and to 28 U.S.C. Sec. 1.  

Keep up the otherwise fine work!  �

Very truly yours,

William Vodrey
Cleveland
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President’s Perspective

As the gavel is handed off to me and the 
Ohio State Bar Association embarks on 
another chapter in its storied history, the 
work ahead of us in the coming year is 
plentiful. However, the OSBA has never 
been more prepared to partner with its 
members to tackle the challenges, answer 
the questions and champion the causes  
of the day.

As the summer months pass by and our 
retail establishments turn their marketing 
efforts toward “back to school” purchases, 
my thoughts turn to the incoming first-
year law school class. To the Class of 
2016, welcome as you start your journey 
toward becoming a member of the legal 
profession; and to the Classes of 2014 and 
2015, I offer my continued good wishes 
on your journey. As law school is just the 
beginning of the preparation for a life in 
the legal profession, the practicing bar is 
cognizant of the challenges of the current 
economic climate facing law students 
as they juggle family, debt and work to 
become competent practitioners.

Current reports show that law school ap-
plications are down, perhaps driven by the 
fact that job placement studies indicate 
that up to 20 percent of our nation’s top 
law schools have graduates that are either 
unemployed or underemployed. While 
that all may be true, I still believe that 
those who commit to the law as their ca-
reer are destined to find a rewarding place 
to ply their skills.

Those of us already in the profession have 
a role to play, indeed a duty to fulfill, to 
help newer practitioners find their way. 
In a profession that has always benefited 

from an apprentice-type environment by 
having its younger lawyers work alongside 
more experienced—and sometimes se-
nior—lawyers, there has been a change in 
this experiential process. But why is that? 
There are certainly plenty of lawyers left in 
our profession to facilitate this. Are there 
really fewer opportunities for on-the-job 
training? What is taking place in our law 
firms and corporate legal departments 

that is driving this trend? Have the salary 
demands outpaced what the clients are 
willing to pay, or is the work simply no 
longer there because of the competition 
driven by self-help programs? Is it a func-
tion of our law schools taking in more 
students than the market can absorb? 
Should the law schools be providing law 
students a legal education that is shaped 
by the needs and demands of today’s 
society? What must be done so that newly 
minted law school graduates are better 
equipped to add to the firm’s bottom line 
sooner? Should there be a specialty field of 
study in technology? These are good ques-
tions, but what are the answers?

It is time for us as practitioners to gather 
around the table and go beyond just 
having a candid discussion about what is 
taking place in the legal profession. The 
time for action is now. It is our responsi-
bility not only to see that today’s practi-
tioners stay ready to handle client needs, 
but that we also secure a solid future for 
our profession and the practitioners who 
come after us.

Lawyers have a significant role to play in 
the life of the American society, and that 
begins with the preparation of our future 
lawyers. I contend that lawyers old and 
young can make this happen. Each may 
view the issues differently, and their solu-
tions may not be the same, but, none-
theless, together they can build a legal 
profession that perseveres.

Let’s start with a look at “the greatest 
generation,” the one that Tom Brokaw 
identified as those who came of age dur-
ing World War II. While many of the 
lawyers in this age group are retired, they 
would prove to be remarkable resources in 
support of newer practitioners. The key is 
connecting these two groups.

The greatest generation produced what we 
know today as the “baby boomers” (chil-
dren born between 1945 and 1964)—my 
generation. Sixty million strong, we have 
for a number of years lived up to and, 
on occasion, some of us have actually 
exceeded expectations. However, we are 
slowly and assuredly heading toward the 
winter of life where we no longer will 
work as long, as hard and as energetically 
as we did in our youth. But we, too, still 
have much to offer our society and our 

The changing landscape  
of the legal profession: 
Bridging our differences and forging ahead

by Jonathan Hollingsworth

Letter to the Editor

I still believe that 
those who commit to 
the law as their career 
are destined to find a 
rewarding place to ply 
their skills.
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newer lawyers. Again, we need to identify ways for these 
two generations to connect.

Those born in the 1980s through 2000s—the “millenni-
als”—are replacing the baby boomers. Believed to be 80 
million, the millennials are the future, dependent on—if 
not driven by and, on occasion, seemingly too reliant 
on—technology. But as important as technology is to the 
modern day practice of law, the human element, even for 
this latest generation, cannot and should not be eliminat-
ed. The practice of law has at its core a very basic human 
element—the trust between the client and the lawyer. 
Technology is a tool for use in the practice of law, not a 
replacement for the personal relationship. Those of us from 
previous generations can help introduce that balance to the 
newest generation of lawyers.

In addition to coping with ever-changing technologies, 
lawyers also are faced with an information explosion and 
an expectation by clients of instant responses, often with-
out the benefit of time for contemplation. Each generation 
of lawyers has to know how to access and sort this deluge 
of information and use it productively. 

Several years ago, Steven Keeva wrote The Joy of Not Know-
ing. In it he said, “The amount of law the average lawyer is 
required to know ... seems to proliferate like some mutant 
culture spilling from legislative and judicial petri dishes.” 
He posited that the new millennium imposed on the legal 
profession an era of potentially limitless access to infor-
mation. Stating what appeared to be then and has been 
proven to be quite obvious, technology has brought legal 
research materials to the fingertips of not only attorneys, 
but also their clients. 

Consequently, the need to be in the mainstream, to avoid 
overlooking the newest, the best, or the greatest bit of in-
formation has driven lawyers to cyberspace, a place we refer 
to today as “the cloud.” Keeva described the expansiveness 
of information on the Web as intoxicating, but warned that 
with any “intoxicant, good sense in its use is important 
to the imbiber ... .” Today, we might call this intoxicant 
“social media.” 

Again, it is more about finding balance in this age of 
expanding technology and information than being afraid 
of it, and, working with our younger members, we can all 
learn about how best to access information at hyper-speed 
while maintaining our integrity and ability to provide 
sound counsel.

Lawyers of my generation who are still part of the practic-
ing bar can, should and will lead the way toward leaving 
the profession better than we found it. One way for us to 
do that, beyond being the best lawyers we can be and by 
setting the best examples we can, is by working with our 
law schools and our young practitioners to ensure that the 
next generation of lawyers, smaller in number but mightier, 
is equipped to meet the demands of the people they serve. 
This, to me, is our best possible legacy: ensuring that those 
newly minted lawyers are prepared to lead this profession 
into the future. �

Jonathan Hollingsworth is president of the Ohio State  
Bar Association. 
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In Brief Compiled by Andrew Hartzell

Specialized dockets become  
first to receive final certification
Five specialized dockets became the first in the state to receive 
final certification from the Commission on Specialized Dockets. 
The specialized dockets include:

•	 Ashtabula	County	Common	Pleas	Drug	Court;
•	 Clermont	County	Municipal	OVI	Court;
•	 Columbiana	County	Municipal	Mental	Health	 
 Court—STAR Program;
•	 Franklin	County	Family	Drug	Court;	and
•	 Licking	County	Common	Pleas	Drug	Court—CIA		 	
 Program.

By Jan. 1, 2014, Ohio courts that operate specialized docket 
programs will be required to be initially certified by the  
Supreme Court.

The 22-member commission advises the Supreme Court and its 
staff regarding the promotion of statewide rules and uniform 
standards concerning specialized dockets in Ohio courts; the 
development and delivery of specialized docket services to Ohio 
courts; and the creation of training programs for judges and 
court personnel. The commission makes all decisions regarding 
final certification. �

—www.courtnewsohio.gov

Employment down for  
law school class of 2012 
According to the Employment Report and Salary Survey for 
the class of 2012 by the National Association for Law Place-
ment (NALP), the overall employment rate for new law school 
graduates fell to 84.7 percent. Even though the overall number 
of jobs obtained by this class was higher than the number of jobs 
obtained by the previous class, the class of 2012 was also bigger. 
When coupled with fewer law-school funded positions, this re-
sulted in the overall employment rate for the class of 2012 falling 
almost a full percentage point from the 85.6 percent measured 
for the prior year. The overall rate has now fallen for five years in 
a row since 2008. 

Of those graduates for whom employment status was known, 
only 64.4 percent obtained a job for which bar passage is 
required. This figure has fallen more than 10 percentage points 
just since 2008—when it was 74.7 percent—and is the lowest 
percentage NALP has ever measured. �

—www.nalp.org

U.S. companies see  
increase in litigation
More than half of U.S. companies have seen increases in litiga-
tion spending, according to a survey by AlixPartners. Thirty-six 
percent of respondents said that the number of commercial 
disputes their companies had been involved in has risen over 
the past 12 months. Contract disputes led the way, followed by 
intellectual property, product and class-action disputes. Of the 
companies reporting an increase in disputes, 83 percent said that 
their litigation costs rose during this period.

In the face of the growing threat of lawsuits, legal departments 
are trying to keep costs under control while establishing more 
predictability in their expenditures, mostly by pursuing out-of-
court settlements and handling more work internally, says the 
survey. More than half (52 percent) of respondents said that 
retaining work in-house is important, while 27 percent reported 
an increase in the size of their legal departments in the previous 
12 months. By the same token, companies are turning to alterna-
tive dispute resolution and alternative fee structures—59 percent 
and 55 percent, respectively, said they believe these techniques 
are important in reining in legal costs.

While companies may be closely managing their legal spending, 
they continue to lean heavily on outside law firms— 25 percent of 
respondents said their usage of outside firms had risen. In particu-
lar, companies are relying on law firms in specialized matters, such 
as M&A transactions and investigations, the survey found. �

—www.alixpartners.com

Ohio courts’ caseload hits  
25-year low in 2012
The total number of new cases filed in Ohio courts decreased 
slightly in 2012, the lowest it has been since 1985, according 
to the annual Ohio Courts Statistical Summary released by the 
Supreme Court Ohio.

For 2012, the total number of new cases (2,707,618) decreased 
one-tenth of 1 percent compared to 2011.

Joining the overall statewide caseload at a 10-year low, the total 
new filings in appeals courts, domestic relations courts, juvenile 
courts, municipal and county courts, and criminal cases in gen-
eral division common pleas courts all were at 10-year lows  
in 2012.

Information contained in the reports is provided to the Supreme 
Court of Ohio on a monthly basis by all courts except for appeals 
courts and probate courts, which provide statistics on a quarterly 
basis. �

—www.courtnewsohio.gov
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As the newly minted executive director of the Ohio State Bar 
Association, Mary Amos Augsburger is fearless. Well, almost. 
“Are there heights involved?” she asks with a nervous laugh, 
referring to a proposed excursion at a recent planning meeting 
for guests at the Great Rivers Bar Leaders Conference, which 
Ohio is hosting later this year. The three OSBA staff members 
seated with her at the conference table—assistant executive 
director for administration Rick Bannister, meeting planner 
Jeanelle Harden and executive secretary Jennifer Moreland—
have a combined 43 years of experience with the Association. 
Mary has been with the organization for just 18 months, but 
she runs a seemingly endless string of important meetings and 
performs her executive duties with the ease of someone on the 
job much longer.

Since being hired in July as only the fourth executive director 
in the 133-year history of the OSBA, Mary has been leading 
the daily operations of an organization that serves a mem-
bership of more than 28,000 Ohio lawyers, judges and legal 
professionals. Whether discussing meetings for conference 
attendees, working to expand and improve the scope of OSBA 
membership and its benefits, or negotiating big-time business 
deals to benefit the Association and its members, she is quick 
to listen, relying on the insights and experience of those around 
her before making final and definitive decisions. Her first major 
project centered around proSHARE—a professional digital 
network that works directly with Google to help bar associa-
tions across the country earn non-dues revenue from national 
advertisers—which coincides with the OSBA’s history of entre-
preneurialism and allows the Association to strengthen member 
benefits without increasing membership dues.

She goes about her work with a light demeanor and ever-pres-
ent laugh, remaining at ease in the midst of tense situations, 
despite being thrown into the fire less than three short months 
ago. How she arrived at her current position—as the OSBA’s 
first-ever female executive director and a leader within Ohio’s 
legal profession—is a story that began in the early days of 
Mary’s childhood.

A call to service
“I’ve wanted to be an attorney for as long as I can remember, 
going back to the second grade,” Mary says. “I knew lawyers 
had a reputation for being community leaders and very smart 
people, and I wanted to be like that.” Years after this realiza-
tion, having graduated from The Ohio State University with 
a degree in political science, Mary continued to pursue her 
dream of becoming a lawyer at Capital University Law School, 
where she developed an interest in legislative and governmental 
affairs. “As a lawyer you learn to help others solve problems, 
and when you work for the public, you’re not only helping 
individual clients, you’re helping all Ohioans.” 

During law school, Mary spent her nights in the classroom and 
her days at the Ohio Statehouse, where she worked as a legisla-
tive aide for Jeff Jacobson in the Ohio House of Representatives 
and eventually the Ohio Senate. After graduating and passing 
the bar, she brought her legislative experience to her new role 
as chief legal counsel and policy advisor for the state majority 
caucus in the Ohio Senate in 2002, a role she assumed at just 
30 years of age and fulfilled dutifully for the next five years. 

“Something I’m most proud of is being involved in the Ohio 
Homebuyer’s Protection Act,” Mary says. “Many of the Senate 
members wanted to review Ohio’s mortgage laws and make 
sure we had appropriate consumer protections in place given 
what was going on in the marketplace and the economy.” That 
bill, designed to bring increased enforcement and regulation to 
mortgage lending practices and protect borrowers’ rights, went 
on to be touted as a model for other state governments to fol-
low and implement around the country.

Following her work as Senate legal counsel, Mary began private 
practice as an associate with Squire Sanders in Columbus be-
fore returning to her true passion of public service, working as 
an executive for the Ohio Department of Commerce as  
a divisional chief counsel and department policy advisor and 
for the Ohio Auditor of State’s Office as the director of policy 
and public affairs until 2012, when she left to join the OSBA 
as legislative counsel.

Behind the scenes with new OSBA Executive Director

Mary Amos 
Augsburger
From board meetings and business deals to mentoring and 
motherhood, Ohio Lawyer takes a candid look at the woman 
leading our Association into the future.

by John Hocter
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“
Welcome to the OSBA
Mary was not an unknown commodity 
when she arrived at OSBA Headquarters 
in January 2012. Her hard work for  
the Ohio Senate many years earlier 
caught the eye of OSBA Director 
of Legislative Affairs Bill Weisenberg, 
long-time OSBA veteran and venerated 
figure in Ohio’s legal profession. In his 
corner office, littered with awards and 
accomplishments from his 35 years of 
service to the lawyers and citizens of 
Ohio, he lights up when discussing his 
earliest encounters with the young lawyer 
who would ultimately become his new 
boss. “I’ve known Mary for most of her 
professional career,” says Weisenberg. 
“Probably our first contact was in her 
capacity in giving advice to the Senate 
Judiciary Committee, which she did in a 
highly professional and capable manner 
throughout. She was always easy to work 
with, well-prepared, and had great re-
spect for the legislature as an institution 
and great respect for the law.” He was 
instrumental in bringing Mary into the 
Association as legislative counsel, a posi-
tion that required a strong knowledge 
of the internal workings of state govern-
ment and the tenacity to push through 
bills and legislation on behalf of the 

OSBA membership. During her service 
in that role, Mary contributed to success-
ful legislation efforts across many areas of 
the law through the work of OSBA com-
mittees and sections, something she says 
is extremely important to members and 
the Association as a whole. “Members 
participating in our committees and sec-
tions are constantly evaluating how the 
law is working for their clients, and when 
they see a problem they bring solutions. 
That’s what our advocacy team takes to 
the General Assembly.”

This track record of success, as well as 
her time spent learning the ins and outs 
of executive management and organiza-
tional relationship building, led to her 
becoming the next executive director of 
the OSBA. During the interview and 
hiring process for the position and in the 
time since her appointment, Mary has 
resolved to improve on the existing cadre 
of member services and benefits to retain 
the OSBA’s reputation as one of the best 
voluntary bar associations in the nation.

Mentoring: Returning the favor
On a warm summer day in late July, 
Mary sits in a quiet midtown restaurant 
in Columbus across from Holly Nagle, 

a third-year law student who, much like 
Mary during her law school days, attends 
Capital University Law School by night 
and works as a legislative aide at the 
Ohio Statehouse by day. They casually 
chat about everything from law school 
classes and professors to internships, 
summer work opportunities and “ladies’ 
night” at a popular local establishment, 
with Mary obviously taking great joy 
in counseling a young up-and-coming 
lawyer and Holly readily soaking up each 
bit of advice from a fellow female lawyer 
working at the peak of the profession.

Mentoring young law students and law-
yers is something on which Mary places 
great importance as a leader in Ohio’s 
legal profession. “One of the things we 
can always do better is training and pro-
fessional development. So I’ve tried to be 
a mentor or someone who young people 
can talk to when they have questions as 
they’re doing their job and developing 
their careers,” she says. “Along the way 
I’ve done that for quite a few individuals, 
and now I’m at the point in my career 
when I can actively seek those people 
out, as well.”

Mary believes she is simply returning the 
favor performed for her by many people 
in her professional past, from the former 
chief of staff of the Ohio Senate, Teri 
Geiger, whom Mary says led by example 
and from whom she learned much 
simply by working alongside her, to her 
relationships with accomplished lawmak-
ers and lawyers such as Bill Weisenberg, 
whom she admired and learned from 
long before becoming executive director.

As lunch continues, the conversa-
tion turns to resume building and 

I’ve always approached my  
work as ‘do your homework, 
expand your knowledge and 
communicate it well,’ and 
everything else just takes care 
of itself. Earn respect, and 
you’ll get it.
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how to stand out in a crowded career 
marketplace—a ubiquitous problem 
for new lawyers and soon-to-graduate 
law students—through paid intern-
ships, externships, clerkships, summer 
associate positions and other opportuni-
ties for gaining work experience. They 
discuss the importance of professional 
networking and the challenges of being 
a young woman and a lawyer working 
toward success in what some see as a 
male-dominated profession. As the first 
female executive director in the OSBA’s 
century-spanning history, Mary is in a 
unique position to answer these sorts 
of questions. “I’ve heard that it’s a good 
idea for female lawyers to learn how to 
golf. Do you golf?” asks Holly. “No,” 
Mary says with a smile.

Motherhood and work-life balance
Working tirelessly in the boardroom, 
traveling around the state and helping 
Ohio lawyers with their practices as 
the new OSBA executive director is no 
doubt a labor of love for Mary, but her 
other recently acquired title—mother 
to a beautiful baby boy named Alex—is 
and always will be her main focus. “After 
work I try to get home and fulfill my 

primary role, which is ‘Alex’s Mom,’” 
Mary says, beaming. She and her hus-
band Ryan spend quality time together 
in the evenings, discussing Alex’s growth, 
coordinating schedules and catching up 
on personal and professional emails. Be-
ing a new mother while simultaneously 
assuming the role of OSBA executive 
director is definitely a challenge, but 
Mary doesn’t necessarily believe that 
women are that much different from 
men when it comes to work-life balance. 
“I think men and women both struggle 
with work-life balance issues, whether it 
be balancing work and family or another 
issue someone is involved with, such as 
community service or other pursuits,” 
says Mary. 

As for any unique challenges of being a 
woman in Ohio’s legal profession, Mary 
subscribes to the belief that the harder 
you work, the less impact bias—gender 
or otherwise—can have on one’s career. 
“I’ve always approached my work as ‘do 
your homework, expand your knowledge 
and communicate it well,’ and every-
thing else just takes care of itself. Earn 
respect, and you’ll get it.”

An open-door policy 
Since assuming her place at the head of 
the OSBA earlier this year, Mary has 
spelled out her vision and mission for 
the Association strongly, succinctly and 
consistently. “We’re working collabora-
tively with our members to make sure 
that they have the tools they need to 
serve their clients today and tomorrow.” 
She plans to achieve this goal by engag-
ing members through committee and 
section involvement, focus groups, mem-
ber input, and what she refers to as  her 
“open-door policy,” encouraging Associa-
tion staff and all OSBA members to call, 
email or visit her to discuss individual 
issues they face in their practices or 
with questions or comments about their 
membership. It is this inclusive  
and transparent policy and a dedication 
to upholding the reputation and integ-
rity of the profession that makes one 
thing abundantly clear: As the leader and 
new executive director of this Associa-
tion, no matter what challenges may lay 
ahead in the future, Mary Augsburger is 
not afraid to take the OSBA to exciting 
new heights.  �

Author bio
John Hocter is the 
publications editor  
at the Ohio State Bar  
Association.

Opposite page: Mary at 
the OSBA Council of 
Delegates meeting; on  
the floor of the Ohio 
General Assembly. 
This page: Mary with  
son Alex; at orientation 
for committee and 
section chairs.
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The recently completed triennial study of 
the economics of law practice may signal 
an optimistic outlook for Ohio lawyers.1 
Trends in attorney income, billing rates, 
time expended and compensated, eco-
nomic sentiment and the degree of job 
satisfaction all seem to indicate that Ohio 
lawyers are more optimistic about the 
economics of the practice of law than 
they were at the time of the previous 
study in 2010. While many of the upward 
trends discussed below are very small and 
may have just kept up with the rate of 
inflation, they are nevertheless moving 
upward. It should also be noted that the 
respondents in the study are generally 
at the mid-level of their practice years. 
(See sidebar on the demographics of the 
respondents.)   

The Ohio State Bar Association Solo, 
Small Firms and General Practice Section 
has sponsored the triennial study of the 
economics of law practice in Ohio since 
1990. The OSBA retained an indepen-
dent consultant, experienced in statistics, 
to conduct the survey and to analyze the 
data collected. (See sidebar on opposite 

page.)  The study serves as a guide for 
Association members as they plan and 
manage their professional lives. The study 
is not intended for use in setting mini-
mum, average or maximum attorney fees 
or salaries. It is intended for use as one of 
several resources in determining law office  
best practices and policies.

A comparison of the data from the 2013 
study with previous studies determines 
certain trends. 

Trends in income2
While the 2013 study divided the survey 
instrument among three categories of law-
yers (private practitioners, government law-
yers and house counsel), weighted averages 
are reported for net income. The median 
2012 net income for respondents work-
ing full and part time is $95,872 (up from 
$84,000 reported in 2009, and $85,000 
reported in 2006 for all respondents). 

The median 2012 net income reported for 
respondents working full time is $96,173 
(up from $90,000 in 2009). For male 
attorneys working full time, the median 

net income for 2012 was $114,520 (up 
from $100,000 in 2009 and in 2006). For 
female attorneys working full time, the 
median net income for 2012 was $78,841 
(up from $74,000 in 2009 and $70,000 in 
2006). (See figure 1 on page 12.)

Trends in billing rates
The reported median hourly billing rate 
for all respondents is $207 (up from $200 
in 2010). The median hourly rate reported 
by male attorneys working full time in 
2013 is $225 (compared to $200 in 2010, 
and $190 in 2007) while female attor-
neys working full time reported a median 
billing rate at $200 (compared to $195 in 
2010, and $175 in 2007). (See figure 2  
on page 12.) 

Trends in time expended and compensated
The median number of hours of com-
pensable or billable work time expected 
of all respondents working full time in 
2013 is expected to be 35 hours per week 
(compared to 34 hours per week in 2010, 
and 35 hours/week in 2007). The median 
number of actual hours expected to be 
worked by all respondents working full 

Cautious optimism: 
The Economics of Law Practice 2013

by Kalpana Yalamanchili

Our triennial study details the latest financial information such as billing 
rates, attorney incomes and other trends and attitudes regarding the 
economics of law practice in Ohio.
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by Kalpana Yalamanchili

The Ohio State Bar Association Solo, 
Small Firms and General Practice 
Section retained Applied Statistics 
Laboratory (ASL), based in Michigan, 
to conduct a survey of Association 
members on economic factors related 
to the profession and to analyze the 
data collected. ASL has conducted 
these studies triennially since 1990.

The objectives of all of these studies 
were to obtain and report useful and 
usable information on:

•	 Changing	patterns	of	attorney	
demographics;

•	 Attorney	income	by	practice	cat-
egory/class, gender, field of law, 

 office location, work status (full- 
versus part-time work), years in 
practice and firm/organization 
size;

•	 Associate,	paralegal	and	legal	sec-
retary salaries by years of experi-
ence and office location;

•	 Prevailing	hourly	billing	rates	for	
attorneys by a variety of indica-
tors, and legal assistants by years 
of experience, firm size and office 
location;

•	 Attorney	time	allocated	to	billable	
and non-billable professional 
activities; 

•	 Revenues,	expenses	and	overhead	
rates for private practitioners by 
office location and firm size; 

•	 Law	practice	management	trends	
over time; and 

•	 Issues	on	economic	sentiment	and	
job satisfaction. 

The data was collected through online 
surveys fielded during April and May 
2013. This year, the survey was sent 
separately to private practitioners, 
house counsel and government law-
yers. There were about 1,500 usable re-
turns. Margin of error is 2 to 3 percent 
of the mean value, depending on the 
various categories. 

The trend analysis provided in this 
article for selected portion of the study 
is based on median values (half the 
numbers are greater and half the num-
bers are lower than the median). �

How the study 
was conducted

time in 2013 is expected to be 50 hours 
per week (compared to 50 hours per week 
in 2010 and in 2007). The median num-
ber of hours of compensable or billable 
time expected of male attorneys working 
full time in 2013 is 35 hours per week 
(unchanged from 2010 and 2007). The 
median number of work hours expected 
of male attorneys working full time in 
2013 is 50 hours per week (unchanged 
from 2010 and 2007). The median 
number of hours of compensable or bill-
able time expected of female attorneys 
working full time in 2013 is expected to 
be 34 hours per week (compared to 33 
hours per week in 2010 and 35 hours per 
week in 2007). The median number of 
work hours expected of female attorneys 
working full time in 2013 is 48 hours per 
week (compared to 45 hours per week in 
2010 and 50 hours per week in 2007). 
(See figure 3 on page 13.)

Trends in economic sentiment with  
the practice of law
Attorneys were asked about their per-
ceived current economic status in 2013 
compared with 2012. Approximately 46 
percent of the respondents believed that 
their economic status will be the same 
as the previous year, while more than 24 
percent believed that it will be better, and 
23 percent thought it would be worse 
(compared to 2010 when 42 percent 
expected their economic status to remain 
the same as 2009, while 23 percent 
believed it would be better and 34 percent 
thought it would be worse).   

Respondents were also asked about their 
perceptions of their economic status for 
the next two years. Approximately 40 
percent expect things to remain the same 
while more than 38 percent thought their 
economic status would be better and 
a little more than 13 percent expected 
things to be worse (compared to 2010 
when 35 percent expected things to 
remain the same, 42 percent expected to 
be better and 14 percent expected things 
to be worse). There was only a small dif-
ference in the percentage of respondents 
who were unsure (9 percent in 2010 and 
8.7 percent in 2013). (See figure 4  
on page 13.)

Trends in degree of job satisfaction    
Respondents were asked about their 
degree of job satisfaction in terms of cur-
rent levels as well as in the near future. A 
little less than half of lawyers in private 
practice, 48.6 percent, reported that they 
derived a great deal of satisfaction in their 

current job or practice area. For those in 
house counsel positions, this level of job 
satisfaction was reported by 49.3 percent 
of respondents. Government lawyers 
reported the highest degree of job satisfac-
tion at 67.3 percent. (See figure 4 on  
page 13.)

When asked about the degree of job satis-
faction in the near future, 59.7 percent of 
private practitioners expected to remain 
at their current level, while 15.5 percent 
expected to find their job more satisfying, 
and 17.6 percent thought it would be less 
satisfying. The great majority of house 
counsel (62.7 percent) responded that 
they expect to have the same level of job 
satisfaction, while 23.2 percent expected 
to find their job more satisfying and less 
than 1 percent thought it would be less 
satisfying. For government lawyers, 70.8 
percent expect their job satisfaction level 
to remain the same, while 16.9 expect to 
be more satisfied, and 8.4 percent thought 
it would be less satisfying. 

In 2010, the responses from all job clas-
sifications indicated that 50 percent of 
lawyers derived a great deal of job satisfac-
tion, while 41 percent indicated some 
satisfaction and, 9 percent indicated very 
little satisfaction. When asked to predict 
their job satisfaction level for the near 
future, 64 percent of the respondents in 
the 2010 study thought that their degree 
of satisfaction would remain the same, 
while 17 percent hoped it would be more 
satisfying and 13 percent expected it to be 
less satisfying.  

Additional findings
While the trends in the above noted cat-
egories may be cause for optimism, other 
findings indicate that the great recession’s 
effect on the legal profession is still very 
much in evidence and will remain so for 
the near future. 

Jobs and compensation
Respondents were asked about compensa-
tion and hiring plans or expansion of jobs 
in 2013. About 77 percent noted that 
new lawyer offers were unlikely (com-
pared to 11 percent who thought they 
were likely or very likely), and 55 percent 
indicated that lawyer salary increases were 
unlikely (compared to 11 percent who 
thought they were likely or very likely). 
As to lawyer bonuses, 64 percent thought 
they were unlikely to be offered (com-
pared to 15 percent who thought they 
were likely or very likely).   
 



Law school debt
For the first time, the study sought 
information on law school and other 
educational debt of Ohio lawyers. For 
lawyers in practice for two years or less, the 
median accumulated law school debt was 
$100,000; for lawyers between three to 
five years of practice, it was $90,000; for 
those between six to 10 years of practice, it 
was $60,000. Those in practice more than 
36 years (admitted prior to 1977) reported 
that debt to have been $7,000.  

The current monthly payment for lawyers 
in practice for two years or less is a median 
of $643; for those in practice between 
three to five years, the median payment is 
$775; for those between six to 10 years of 
practice, it is $544. As to the number of 
years of payment remaining, the median 
reported was 18 years for those in prac-
tice for five years or less. Loan repayment 
terms ranged for 10 to 30 years. �

Author bio
Kalpana Yalamanchili is 
the OSBA director of bar 
services. She oversees the 
work of 42 committees 
and sections, the lawyer 
and paralegal certifica-
tion programs, and OSBA 

special projects. She also serves as the 
primary liaison to metro/local bar/affinity 
bar associations.

Endnotes
1  The study is available to members of the Asso-

ciation at www.ohiobar.org/2013econstudy.
2  Net income represents 2012 values and is defined 

as all personal income from legal work (after ex-
penses) or salaries from the practice of law, before 
taxes. All other data represent 2013 values.
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Work Status
Full-time females  15 17 12
Part-time females  17 21 24
All females  15 17 13

Full-time males  29 26 24
Part-time males  37 29 28
All males  30 27 24

All respondents  26 21 18

Office Location
Greater Cleveland 25 23 26
Greater Cincinnati 28 24 13
Greater Columbus 27 22 21
Greater Dayton  23 18 22
Northeast Region  24 22 19
Northwest Region 28 24 12
South/Southeast Region 27 20 20

All respondents  26 21 18

Current Conditions
Better   28.4 36.6 17.8
Worse   23 6.3 20
About the same  45.9 54.9 59.4 
Don’t Know  0.4 0.7 2.9
NA/New attorney 2.4 1.4
Total   100% 100% 100%

Future Conditions
Better   38.4 37.1 15.8
Worse   13.4 9.8 16.1
About the same  39.5 46.9 59.2 
Don’t Know/No opinion 8.7 6.3 9
Total   100% 100% 100%

Current Satisfaction
A great deal  48.6 49.3 67.3
Some   43 45.1 29.2
Very little  8.4 5.6 3.5 
Total   100% 100% 100%

Future Satisfaction
Being more satisfying 15.5 23.2 16.9
Remaining the same 59.7 62.7 70.8
Becoming less satisfying 17.6 10.6 8.4
Ready to change   3.1 0.7 1.6 
practice area  
Unsatisfying enough  4.1 2.8 2.3 
to quit practicing 
Total   100% 100% 100%
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Standing and  
same-sex marriage: 
A review of Windsor and Perry
by Kelly Albin and Alana Jochum



15September/October 2013         Ohio Lawyerwww.ohiobar.orgwww.ohiobar.org

On June 26, 2013, the U.S. Supreme 
Court issued two of the most highly antici-
pated decisions of the year: United States v. 
Windsor and Hollingsworth v. Perry. Both 
cases involve marriage equality—one of the 
most active political debates today—and 
key procedural issues important to lawyers, 
judges and the U.S. judicial system as a 
whole. Regardless of where an individual 
stands in the same-sex marriage debate, 
Windsor and Perry’s implications are far-
reaching and will substantially affect how 
lawyers counsel clients, especially gay and 
lesbian clients, on a variety of issues in the 
near future.

The federal Defense of Marriage  
Act case: United States v. Windsor
In 2007, Edie Windsor married Thea 
Spyer, her partner of 42 years, in Canada. 
After suffering from multiple sclerosis and 
a heart condition for several years, Spyer 
passed away in February 2009, leaving 
Windsor as sole executor of her estate. 
Although their marriage was recognized by 
New York state law, the federal Defense of 
Marriage Act (DOMA) prevented Wind-
sor from qualifying for the unlimited 
spousal deduction for federal estate taxes.1 
Section 3 of DOMA defines “marriage” as 
a “legal union between one man and one 
woman as husband and wife” and “spouse” 
as “a person of the opposite sex who is a 
husband or a wife.”2 As a result, Windsor 
was required to pay $363,053 in federal 
estate taxes. If federal law accorded their 
marriage the same status as opposite-sex 
marriages, Windsor would have paid no 
federal estate taxes on Spyer’s estate.

In November 2010, Windsor filed suit 
in the U.S. District Court for the South-
ern District of New York seeking a full 
refund of the federal estate tax imposed 
on Spyer’s estate and arguing that Section 
3 of DOMA violated the Equal Protec-
tion Clause of the Fifth Amendment.3 The 
government initially defended DOMA, 
but in February 2011, Attorney General 
Eric Holder announced that the Depart-
ment of Justice (DOJ) would no longer 
defend its constitutionality.4 Holder stated 
courts should apply a heightened stan-
dard of scrutiny to classifications based 
on sexual orientation and that Section 3 
is unconstitutional under that standard. 
Despite asserting the law’s unconstitution-
ality, Holder simultaneously explained 
that President Obama informed him “that 
Section 3 [would] continue to be enforced 
by the Executive Branch,” thereby refusing 
to refund Windsor the taxes paid.5 Shortly 

after Holder’s announcement, the District 
Court permitted the Bipartisan Legal Ad-
visory Group (BLAG) of the U.S. House 
of Representatives to intervene to defend 
the statute’s constitutionality. In June 
2012, the District Court granted summary 
judgment in Windsor’s favor, holding that 
Section 3 of DOMA violated the Equal 
Protection Clause because no rational basis 
existed to support it.6 

BLAG appealed to the U.S. Court of Ap-
peals for the Second Circuit. The Second 
Circuit affirmed, concluding “homosexu-
als have been the target of significant and 
long-standing discrimination in public 
and private spheres[.]”7 The court classified 
such individuals as part of a quasi-suspect 
class and stated that any law restricting 
their rights is subject to intermediate 
scrutiny.8 Because DOMA’s classification 
of same-sex spouses was not substantially 
related to an important government inter-
est, the Second Circuit held that Section 
3 of DOMA violated the equal protection 
clause and is unconstitutional.9

Both Windsor and the DOJ filed peti-
tions for certiorari with the U.S. Supreme 
Court. In December 2012, the Supreme 
Court granted certiorari to determine 
whether Section 3 of DOMA violates 
the Fifth Amendment’s equal protection 
clause; whether the Executive Branch’s 
agreement with the lower court that 
DOMA is unconstitutional deprives the 
Supreme Court of jurisdiction to decide 
the case; and whether BLAG has Article III 
standing in the case. In February 2013, the 
Obama Administration formally endorsed 
same-sex marriage rights and encouraged 
the U.S. Supreme Court to hold Section 3 
of DOMA as unconstitutional.10 

The Windsor decision
The Supreme Court’s highly anticipated 
decision was two-fold: the Court had juris-
diction to consider the merits of the case; 
and Section 3 of DOMA was unconstitu-
tional as a deprivation of the equal liberty 
of same-sex couples that is protected by the 
Fifth Amendment.11  

Standing
Justice Kennedy, writing for the 5-4 major-
ity, focused the standing analysis on two 
principles: the jurisdictional requirements 
of Article III and the prudential limita-
tions on its exercise. The executive branch’s 
decision not to defend the constitution-
ality of Section 3 did not deprive the 
District Court of jurisdiction because the 

government continued to deny refunds 
and to enforce the law. Thus, Windsor’s 
ongoing inability to obtain a refund al-
legedly required by law was a “concrete, 
persisting, and unredressed” Article III 
injury in fact.12 But even when Article 
III requirements are satisfied, prudential 
considerations demand “concrete adverse-
ness which sharpens the presentation of 
issues[.]”13 One consideration is whether 
adversarial presentation of the issues is 
secured by “the participation of amici 
curiae prepared to defend with vigor the 
constitutionality of the legislative act.”14 
Despite the government’s agreement with 
Windsor’s position, the Court determined 
it was not deprived of jurisdiction because 
BLAG’s “sharp adversarial presentation 
of the issues satisfie[d] the prudential 
concerns[.]”15 

It is difficult to foresee the implications of 
the standing analysis because, in permit-
ting Windsor to be heard on the merits, 
the Court stated the case was “not rou-
tine” and presented “unusual and urgent 
circumstances” warranting review.16 The 
Court reasoned Windsor was of immedi-
ate importance to the federal government 
and to hundreds of thousands of persons, 
and its dismissal would result in extensive 
litigation involving the more than 1,000 
federal statutes and regulations under 
DOMA’s control. The legal community 
may have to wait until future controversies 
present the Court with another opportu-
nity to more clearly define what circum-
stances qualify as “unusual and urgent 
circumstances” when the adversarial nature 
of the parties is in question. 

DOMA
Justice Kennedy cited Loving v. Virginia and 
Sosna v. Iowa in explaining that the defini-
tion and regulation of marriage has tradi-
tionally been within the authority and realm 
of the states.17 As it pertained to Windsor 
and her wife, Thea Speyer, New York viewed 
the limitation of marriage to heterosexual 
couples to be an unjust exclusion. It began 
recognizing same-sex marriages in 2008 and 
formally amended its laws to permit same-
sex marriage in 2011. The Court found such 
actions to be a proper exercise of New York’s 
sovereign authority. 

DOMA sought to impose restrictions and 
to disable the very class of persons that 
New York sought to protect. The Court 
noted DOMA’s demonstrated purpose 
is “to ensure that if any State decides to 
recognize same-sex marriages, those unions 
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will be treated as second-class marriages 
for purposes of federal law.”18 It “writes 
inequality into the entire United States 
Code” and tells same-sex married couples 
“their otherwise valid marriages are unwor-
thy of federal recognition.”19 The Court de-
clared Section 3 of DOMA as unconstitu-
tional and invalid because “[n]o legitimate 
purpose overcomes the purpose and effect 
to disparage and to injure those whom the 
State, by its marriage laws sought to protect 
in personhood and dignity.20 

There are more than 1,000 federal laws and 
regulations that provide benefits to married 
couples. And now, same-sex couples who 
are married in states that permit or recog-
nize same-sex marriage may receive all of 
these federal benefits.

Despite the Supreme Court’s favorable 
ruling for same-sex couples in states where 
marriage is currently recognized, same-sex 
couples who live in states like Ohio-that 
neither permit nor recognize same-sex 
marriage, domestic partnerships, and 
civil unions-will continue to face unequal 
treatment and experience substantial legal 
headaches. Section 2 of DOMA still stands 
in the wake of Windsor, and that section 
allows states and other U.S. territories to 
deny recognition of same-sex marriages that 
originated in other states or territories. Thus, 
if a same-sex couple decides to marry in Ver-
mont but live in Ohio, the couple may only 
qualify for very limited federal benefits.

The federal government typically defers to 
the states in determining whether a cou-
ple’s marriage is valid; there is no universal 
rule across all federal agencies. Some agen-
cies, such as the Internal Revenue Service, 
Social Security Administration, and Veter-
ans Affairs, follow the “place of domicile” 
standard and look to the laws of the state 
where a couple lives.21 Other agencies, 
including Citizenship and Immigration 
Services and the Department of Defense, 
follow a “place of celebration” standard and 
look to the state where a couple lawfully 
married. It is clear the State of Domicile 
standard will result in federal agencies 
denying crucial benefits to married same-
sex couples living in Ohio. But if federal 
agencies adopt the State of Celebration 
standard, same-sex married couples would 
be eligible for all federal benefits regardless 
of where they reside. Marriage equality 
advocacy groups are already pushing for 
agencies to adopt the State of Celebration 
standard to provide clarity and stability to 

same-sex couples, employers, agencies and 
others. Assuring same-sex couples have fair 
access to federal marital protections will 
likely require Congressional action and/or 
formal rule-making by federal agencies.

The California marriage case:  
Hollingsworth v. Perry
In November 2000, California voters 
passed Proposition 22, which amended 
the state’s Family Code by defining “mar-
riage” as a union between one man and 
one woman.22 In May 2008, the California 
Supreme Court invalidated Proposition 
22, holding that it violated the due process 
and equal protection guarantees of the 
state constitution.23 Following the court’s 

decision, five California voters collected 
signatures for a referendum, Proposition 
8 (“Prop 8”), to amend the California 
Constitution to provide “only marriage 
between a man and a woman is valid 
or recognized by California.”24 After a 
contentious campaign, 52.3 percent of 
California voters approved the amendment 
in the November 2008 election. 

In May 2009, two same-sex couples—
Kristin Perry and Sandra Stier, and Jeffrey 
Zarillo and Paul Katami—filed suit under 
42 U.S.C. §1983 in the U.S. District 
Court for the Northern District of Califor-
nia after being denied marriage licenses.25 
The couples named California officials 
responsible for enforcing state marriage 
laws as defendants and alleged Prop 8 vio-
lated the Fourteenth Amendment. Because 
California officials originally named in the 
suit refused to defend Prop 8, the District 
Court permitted the original proponents 
of Prop 8—Protectmarriage.com and 
other individually-named proponents—to 

intervene under Federal Rule of Civil 
Procedure 24(a) to defend the action. 
In August 2010, the District Court held 
that Prop 8 violated the due process and 
equal protection clauses of the Fourteenth 
Amendment and permanently enjoined  
its enforcement.26 

The proponents appealed to the U.S. 
Court of Appeals for the Ninth Circuit. 
The Ninth Circuit stayed the District 
Court’s injunction pending appeal and cer-
tified a question of standing to the Califor-
nia Supreme Court. It asked the state court 
to determine whether the proponents had 
“a particularized interest in the initiative’s 
validity or the authority to assert the state’s 
interest in the initiative’s validity,” which 
would permit them to defend the law 
when state officials refuse to do so.27 The 
California Supreme Court ruled the pro-
ponents had standing to defend Prop 8. It 
reasoned that when public officials decline 
to defend a ballot initiative, “the official 
proponents of a voter-approved initia-
tive measure are authorized to appear and 
assert the state’s interest in the initiative’s 
validity[.]”28 

In February 2012, the Ninth Circuit af-
firmed the lower court’s decision, ruling 
Prop 8 violated the Fourteenth Amend-
ment’s Equal Protection Clause.

After the Ninth Circuit denied rehearing 
and temporarily stayed its ruling to allow 
an appeal to the U.S. Supreme Court, the 
proponents filed their petition of certiorari. 
In December 2012, the Supreme Court 
granted certiorari to determine whether 
the proponents have standing under Ar-
ticle III, §2 of the U.S. Constitution; and 
whether Prop 8 violates the Fourteenth 
Amendment’s Equal Protection Clause.

The Perry Decision
Unlike Windsor, Perry did not pass juris-
dictional muster. The Supreme Court held 
the proponents lacked standing; therefore, 
neither the Supreme Court nor the Ninth 
Circuit had jurisdiction to decide the case 
on the merits.29 Chief Justice Roberts, 
writing for the 5-4 majority, delivered the 
Court’s analysis in three parts. 

First, the Court held that the propo-
nents’ general interest in vindicating the 
constitutional validity of a state law was 
insufficient to satisfy Article III’s case or 
controversy requirement. To have standing, 
a party “must seek relief for an injury that 

Although the Court’s decisions 
in Windsor and Perry are 
not as far-reaching as many 
same-sex marriage advocates 

had hoped, the decisions 
still represent an enormous 

victory for LGBT individuals 
nationwide, as well as an 

addition to the Court’s 
jurisprudence preserving 

procedural principles.
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affects him in a ‘personal and individual 
way.’”30 The Court acknowledged the 
California constitution and its election 
laws gave the proponents a “unique, 
special, and distinct role in the initiative 
process,” but once voters approved Prop 8, 
the initiative became “a duly enacted con-
stitutional amendment.”31 The proponents 
have no role in Prop 8’s enforcement, and 
thus, they cannot have a personal stake in 
defending it.

Second, the Court looked to basic agency 
principles. The proponents argued the 
California Supreme Court’s decision 
authorized them to act “as agents of the 
people of California.”32 But the Court 
emphasized that the California Supreme 
Court’s ruling only stands for the proposi-
tion that, as far as California is concerned, 
the proponents may defend Prop 8. The 
proponents are not agents of the state, are 
not public officials, and owe no duty to 
the people of California. “They are free to 
pursue a purely ideological commitment 
to the law’s constitutionality” without ref-
erence to considerations such as changes 
in public opinion.33

Third, the Court emphasized the question 
of standing in federal court “is a question of 
federal law, not state law.”34 A state cannot 
override settled federal law merely because 
it believes a private party has standing “to 
seek relief for a generalized grievance[.]”35

Because the Supreme Court determined 
the Ninth Circuit lacked jurisdiction 
to hear the case, and because California 
officials only defended Prop 8 at the 
trial level, the District Court’s decision 
striking down Prop 8 was restored. But 
it was possible the Perry decision and the 
resulting restoration of same-sex marriage 
would be limited to the plaintiffs named 
in the suit or to the county where the suit 
was brought. Immediately following the 
decision, however, California Attorney 
General Kamala Harris urged the Ninth 
Circuit for prompt action and promised 
California residents she would make cer-
tain all California counties were prepared 
to issue licenses to same-sex couples. Two 
days after the Supreme Court released 
its decision, the Ninth Circuit reinstated 
same-sex marriage in California for the 
first time since 2008. The Perry plaintiffs 
were among the first same-sex couples to 
marry that same day.

Although Perry may be widely recognized 
by laypersons as the “gay marriage case,” 

it is likely that the legal community will 
more commonly cite to it as a standing 
case. The Article III case or controversy 
requirement is a fundamental legal prin-
ciple, serving a crucial role in litigation by 
requiring federal courts to only hear cases 
in which the parties have a sufficiently 
personal stake in its outcome. Perry serves 
as a reminder to Ohio practitioners that 
even if the Ohio Supreme Court deter-
mines a party has standing in a given 
case, federal courts need not, and likely 
will not, defer to the state court’s decision 
when evaluating standing or jurisdictional 
issues in federal court. 

The future of same-sex marriage
Although the Court’s decisions in Windsor 
and Perry are not as far-reaching as many 
same-sex marriage advocates had hoped, 
the decisions still represent an enormous 
victory for LGBT individuals nation-
wide, as well as an addition to the Court’s 
jurisprudence preserving procedural 
principles. For those in favor of same-sex 
marriage, the next step is challenging 
state laws that currently prohibit same-sex 
marriage—such as provisions of the Ohio 
Constitution and R.C. 3101—and that 
deny marriage equality to Ohio’s same-sex 
couples. As Justice Scalia acknowledged in 
his dissent in Windsor, it is only a matter 
of time before such state laws are declared 
unconstitutional.36  �
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by Greg Laux

The scope of 
Ohio’s Apology Statute

Earlier this year, the Ohio Supreme Court decided the 
case of Estate of Johnson v. Smith.1 At issue in Smith was 
whether Ohio’s Apology Statute, R.C. 2317.43, applies 
retroactively to statements of apology, sympathy and com-
passion made by physicians in the wake of an unfortunate 
medical outcome, and whether the statute was intended 
to exclude statements of fault within the scope of its 
protection. In the decision, a divided Eleventh Appellate 
District held that the statute did not apply retroactively 
to exclude the statement, “I take full responsibility,” made 
by a physician for causing post-surgical medical complica-
tions to a patient.2

The appeals court also held the physician’s statement was 
admissible as a party admission, an admission against in-
terest, and that its probative value outweighed any danger 
of unfair prejudice under the Ohio Rules of Evidence.3 
The doctor appealed the decision to the Ohio Supreme 
Court, which granted discretionary review on May 9, 
2012, and heard oral arguments on Feb. 5, 2013.4 The 
Court issued a decision on the merits on April 23, 2013, 
holding that R.C. 2317.43 applies to any cause of action 
filed after Sept. 13, 2004.5 

Background: Ohio Apology Statute
The Ohio General Assembly enacted R.C. 2317.43 in 
September 2004.  According to its stated intent, the 
purpose of the Apology Statute is to prohibit the use 
of a physician’s statement of sympathy as evidence in a 
medical malpractice action.6 The statute provides that all 
“statements, affirmations, gestures, or conduct expressing 
apology, sympathy, commiseration, condolence, compas-
sion, or a general sense of benevolence” made by a medical 
provider to a patient or a patient’s relative or representa-
tive as a result of an unanticipated adverse outcome are 
“inadmissible as evidence of an admission of liability or 
as evidence of an admission against interest.”7 Similar to 
Ohio Evidence Rule 409, which addresses offers to pay 
medical expenses, the language of the Apology Statute 
does not draw a clear distinction as to whether an admis-
sion of fault is admissible as a party admission or admis-
sion against interest in subsequent litigation.8 Ohio is 
one of only six states that have enacted apology statutes 

that fail to clearly distinguish between the admissibility 
of a physician’s statement of sympathy and one acknowl-
edging fault.9

Among the 36 states that have adopted physician apol-
ogy statutes, the majority of them explicitly distinguish 
between statements of sympathy and admissions of fault. 
On the one hand, 17 of the states that have explicitly 
distinguished between expressions of compassion and 
admissions of fault have elected to admit statements of 
fault while excluding expressions of sympathy.10 A good 
example is California’s Apology Statute, which provides 
that only “the portions of statements or benevolent 
gestures expressing sympathy” are inadmissible against a 
treating physician in a later malpractice action.11 On the 
other hand, eight of the states that have explicitly drawn 
the same distinction have chosen to exclude both types 
of statements from admission into evidence.12 A good 
example is Colorado’s Apology Statute, which provides 
that “any and all statements expressing apology, fault, 
sympathy, commiseration, condolence, compassion, or a 
general sense of benevolence are inadmissible as evidence 
of a party admission or admission against interest.13

Ohio cases addressing the Apology Statute
Only two reported cases in Ohio have addressed R.C. 
2317.43. In Davis v. Wooster Orthopaedics & Sports Medi-
cine, Inc, Barbara Davis was 49 years old when she died 
following back surgery on July 23, 2004.14 Her husband 
filed a wrongful death action against her orthopaedic 
surgeon, Dr. Michael Knapic, and his practice group. Mr. 
Davis alleged medical malpractice against Dr. Knapic for 
negligently performing a lumbar microdisectomy by com-
pletely severing his wife’s common iliac artery, lacerating 
her iliac vein, and failing to timely diagnose the medical 
condition that his wife developed after the procedure.15 At 
trial, Mr. Davis testified that after the surgery, Dr. Knapic 
said “as far as the back surgery, everything went fine,” but 
that when Mrs. Davis was rolled over on her stomach, 
her blood pressure started to drop, and an ultrasound was 
performed that revealed bleeding, indicating that at some 
point an artery was nicked. Mr. Davis then testified that 
Dr. Knapic said, “It’s my fault. I take full responsibility.”16
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Mr. Davis argued that while R.C. 2317.43 
may exclude the admission of statements 
of sympathy, a direct admission of respon-
sibility should be admissible under the 
plain and unambiguous language of the 
statute. Dr. Knapic argued that drawing a 
distinction between an acknowledgment 
of fault and an expression of sympathy 
violated the statutory intent behind R.C. 
2317.43, which was to avoid the obvious 
detriment to the doctor-patient relation-
ship that can follow an adverse medical 
outcome, particularly if the doctor refuses 
to speak to the patient or the family and 
feels uncomfortable expressing any com-
passion and regret. Dr. Knapic also argued 
that the nature of the word “apology” 
inherently incorporates an expression of 
fault or admission of error, and thus that 
statements like “I take full responsibility” 
fell clearly within the ambit of the  
statute’s protection.

The Ninth Appellate District concluded 
that the intent behind the Apology 
Statute was to protect pure expressions of 
sympathy but not admissions of fault.17 
The court held that Dr. Knapic’s state-
ments constituted an admission of liability 
and could be admitted into evidence. The 
court noted that this interpretation was 
consistent with the public policy espoused 
by the majority of states that have adopted 
apology laws, with an explicit distinction 
between sympathy and fault. Further, the 
court reasoned that a rule protecting a 
health care provider’s expression of sympa-
thy from use at trial, but not an admis-
sion of fault, would advance the goal of 
diminishing the obvious damage to the 
physician-patient relationship following a 
negative medical outcome.18

In the second case, Johnson v. Randall 
Smith, Inc., the facts are similarly straight-
forward.19 In April 2001, Dr. Randall 
Smith performed a laparoscopic surgi-
cal procedure on Jeanette Johnson’s gall 
bladder. Complications arose during the 
course of the operation, and Johnson 
experienced a condition in which the 
opening of the common duct in her gall 
bladder narrowed in size. Although she 
was released from the hospital soon after 
the procedure, Johnson had to be read-
mitted within three weeks for jaundice 
and obstruction of a bile duct. After Dr. 
Smith informed Johnson that she would 
have to undergo additional surgery at 
a different hospital to address her post-
surgical complications, she became very 
emotional. Dr. Smith took her hand and 

stated before several witnesses, “I take 
full responsibility for this.”20 Johnson 
subsequently underwent five additional 
procedures to repair the damage she suf-
fered during the 2001 surgery. Within a 
year and a half of the initial procedure, 
Johnson and her husband filed a medical 
malpractice claim against Dr. Smith and 
his medical corporation.21

In September 2004, while Johnson’s suit 
was pending, the Ohio General Assembly 
enacted R.C. 2317.43. After a long delay 
in the proceedings in her case, during 
which Johnson dismissed her original 
complaint in 2006 and filed a new one 
in 2007, the case was set for a jury trial 
in 2010. During pretrial proceedings, 
Dr. Smith’s attorneys filed a motion in 
limine to exclude any reference to Smith’s 
statement that he “took full responsibil-
ity” for Johnson’s post-surgical condi-
tion, citing R.C. 2317.43. The trial court 
granted the motion. After a two-day trial 
during which no evidence regarding Dr. 
Smith’s statement was considered, the jury 
returned a defense verdict.22

Johnson appealed, arguing that the exclu-
sion of Dr. Smith’s 2001 statement was an 
unconstitutional retroactive application of 
the 2004 Apology Statute that deprived 
her of a fair trial. The Eleventh Appellate 
District agreed, and in a 2-1 decision, 
reversed the trial court’s pretrial ruling 
excluding Dr. Smith’s statement from evi-
dence.23 The court reasoned that because 
the General Assembly did not include 
specific language in the Apology Statute 
expressly indicating an intent to apply the
law retroactively, the trial court erred by 
barring testimony regarding Dr. Smith’s
2001 statement.24 The court remanded 
the case for a new trial. 

Dr. Smith sought and was granted dis-
cretionary review on appeal to the Ohio 
Supreme Court. Dr. Smith’s attorneys 
argued that applying the Apology Stat-
ute to bar testimony about his statement 
during Johnson’s 2010 trial was not a 
retroactive application of the law because 
R.C. 2317.43 bars such testimony “in 
any civil action brought” after the statute’s 
September 2004 effective date.25 They 
argued, and the dissenting appeals court 
judge agreed, that because Johnson’s mal-
practice complaint was refiled in 2007, 
applying R.C. 2317.43 to bar testimony 
about Smith’s statement in her case was 
a prospective application of the law to a 
lawsuit that was not actually “brought” 

until nearly three years after the new law 
took effect.26 

In response, Johnson’s attorneys argued 
that her injuries and the events leading 
up to them were established in 2001. 
Because the statement made by Dr. Smith 
admitting “responsibility” for her post-
surgical complications was made three 
years before the enactment of the Apology 
Statute, they argued that the appeals court 
correctly held that applying the statute to 
prevent Johnson from presenting evidence 
of Dr. Smith’s 2001 admission of liability 
to the jury would be an unconstitutional 
retroactive application of R.C. 2317.43.27 
They also contended that, even if the 
application of the Apology Statute to 
Johnson’s refiled complaint was held to be 
prospective, the trial court still erred in 
excluding Dr. Smith’s statement, “I accept 
full responsibility for this,” which was 
in substance neither an apology nor an 
expression of “sympathy” or “condolence” 
under R.C. 2317.43. 

What is a protected statement?
Unfortunately, neither the Davis nor 
Johnson decisions provided much guid-
ance on what would constitute a protected 
statement under Ohio’s Apology Statute. 
The Davis court did observe in dicta that 
it is common etiquette to say “I’m sorry” 
upon hearing that an individual’s relative 
has died, and that no reasonable person 
would construe such a statement as a 
confession of having caused a death.28 
Presumably, such a statement would be 
protected by the Apology Statute, but the 
use of the word “apology” in the statute 
creates some ambiguity. The public policy 
arguments for admitting or excluding 
statements of fault cut both ways. On the 
one hand, physicians contend that state-
ments of sympathy and fault following 
an unfortunate medical outcome should 
be excluded entirely from evidence, as 
it is desirable to promote candor and 
frankness in the doctor-patient relation-
ship, and admitting such statements into 
evidence could have a “chilling effect” on 
communication between a physician and 
a patient. In that same vein, a colorable 
argument can be made that the word 
“apology” in R.C. 2317.43 reasonably 
includes an expression of fault, admission 
of error or at least an implication of guilt 
for an offense. On the other hand, patient 
advocates argue that if the word “apology” 
is read in context with the list of other 
sentiments that are excluded under R.C. 
2317.43, the statutory language clearly 



does not include statements of fault or 
admissions of responsibility within the 
scope of protection. Plaintiffs’ attorneys 
stress that if the Ohio General Assembly 
had intended to prohibit the admission of 
all statements of fault uttered by medical 
professionals to injured patients or their 
families, it could have done so by includ-
ing language excluding all “admissions of 
liability” or “statements against interest,” 
rather than limiting its description of the 
prohibited statements to those “expressing 
apology, sympathy, commiseration, con-
dolence, compassion, or a general sense of 
benevolence.”29 In addition, the argument 
goes, under our adversarial system of jus-
tice, there is no reason to believe a doctor 
would say something against his or her 
interest if it were not true. Thus, a state-
ment of fault or admission of responsibil-
ity should be deemed admissible against 
the doctor who made it. 

An additional complication is a situation 
in which a doctor’s sentiment includes 
both an expression of sympathy and an 
admission of fault in the same statement. 
Under the Apology Statute, the statement 
of sympathy would be excluded as inad-
missible, but the statement of fault would 
be admissible against the physician. From 
a public policy perspective, it seems per-
verse to exclude a doctor’s expression of 
compassion to a patient or a patient’s fam-
ily, but then admit the doctor’s admission 
of responsibility, particularly when both 
communications are made in the course 
of the same statement. The Ohio Rules of 
Evidence include a “doctrine of com-
pleteness” that would hopefully preclude 
such a predicament, as such a construc-
tion would surely subvert the legislative 
intent of the statute.30 But until the Ohio 
Supreme Court gives us some clear guid-
ance on the full scope of R.C. 2317.43, 
that possibility is real. Unfortunately, the 
Court’s decision in Estate of Johnson did 
not provide clear guidance on whether  
the Ohio Apology Statute excludes admis-
sions of fault, as it merely held that Dr. 
Smith’s statement “I take full responsibili-
ty” was “precisely the type of evidence that 
R.C. 2317.43 was designed to exclude as 
evidence of liability in a medical-malprac-
tice case.”31

In the wake of Estate of Johnson, health 
care providers should remain cautious 
when speaking with a patient or family 
members following an adverse medical 
outcome to ensure that any statements 
they make comply with the Apology Stat-
ute and are not later deemed an admission 

of liability or a statement against interest. 
Defense attorneys representing health care 
providers in medical malpractice cases 
should advise doctors to have impartial 
witnesses present during any meeting with 
an injured patient or aggrieved family 
member after an adverse medical out-
come, especially given how easily time and 
emotion can affect how a patient or family 
members feel about a doctor’s well-inten-
tioned statement made in the immediate 
wake of a patient’s injury or death. Plain-
tiffs’ attorneys in medical malpractice ac-
tions should keep in mind that admissions 
of fault by health care providers may still 
be admissible in the aftermath of Estate 
of Johnson, even if statements of respon-
sibility are not. Until the Ohio Supreme 
Court settles the uncertainty surrounding 
the admissibility of statements of fault 
under R.C. 2317.43, the full scope of the 
Apology Statute remains unclear. �
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Rev. Stat. Ann. Title 24, Section 2907 (2013); 
Md. Code Ann., Cts. & Jud. Proc. Section 10-
920 (West 2013); Mass. Gen. Laws Ann. Ch. 
233, 23D (West 2013); Mich. Comp. Laws 
Ann. 600.2155 (West 2013); Mo. Ann. Stat. 
538.229 (West 2013); Neb. Rev. Stat. Ann. 
27-1201 (West 2013); N.H. Rev. Stat. Ann. 
507-E:4 (2013); Tenn. R. Evid. 409.1 (2013); 
Tex. Civ. Prac. & Rem. Code Ann. 18.061 
(Vernon 2013); Va. Code Ann. 8.01-52.1 
(2013). The Hawaii legislature explained its 
intent by commenting that its rule excluding 
expressions of sympathy while permitting the 
use of expressions of fault “favors expressions 
of sympathy as embodying desirable social 
interactions and contributing to civil settle-
ments.” See Haw. Rev. Stat. Ann. 626-1 (West 
2013), Commentary to Rule 409.5.

11 See Cal. Evid. Code 1160(a) (West 2013).
12 See Ariz. Rev. Stat. Ann. 12-2605 (2013); 

Colo. Rev. Stat. Ann. 13-25-135 (West 2013); 
Conn. Gen. Stat. Ann. 52-184d (West 2013); 
Ga. Code Ann. 24-3-7.1 (West 2013); S.C. 
Code Ann. 19-1-190 (2013); Utah Code 
Ann. 78B-3-422 (West 2013) (excluding from 
evidence the sequence and significance of 
events relating to the unanticipated outcome 
of medical care); Vt. Stat. Ann. Title. 12, 1912 
(2013); and Wash. Rev. Code Ann. 5.64.010 
(2013).

13 See Colo. Rev. Stat. Ann. 13-25-135 (West 
2013).

14 See 193 Ohio App.3d 581, 952 N.E.2d 1216, 
2011-Ohio-3199 (9th Dist. 2011).

15 Id., 2011-Ohio-3199, at ¶1.
16 Id., at ¶14.
17 Id., at ¶31.
18 Id., at ¶13.
19 See 196 Ohio App.3d 722, 965 N.E.2d 344, 

2011-Ohio-6000 (11th Dist. 2011).
20 Id., 2011-Ohio-6000, at ¶4.
21 Id., at ¶5.
22 Id., at ¶¶8-9.
23 Id., at ¶29.
24 Id., at ¶20.
25 Id., at ¶15.
26 Id., at ¶31 (Cannon, J., dissenting).
27 Id., at ¶12.
28 Davis, 2011-Ohio-3199, at ¶10.
29 See R.C. 2317.43 (West 2013).
30 See Ohio Evid. R. 106; see also Staff Note 

to Ohio Evid. R. 410 (July 1, 1991 Amend-
ment).

31 Estate of Johnson, Slip Opinion No. 2013-
Ohio-1507, at ¶23.
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Inside OSBA

Melissa Graham-Hurd obtained her law 
degree from the University of Akron 
School of Law after graduating from the 
University of Akron, earning two Bachelor 
of Arts degrees, in English and French, 
and a certificate in Peace Studies (Conflict 
Management).

Melissa has been an active and contributing 
member of the OSBA, most recently on 
its Board of Governors, where she served 

as vice chair of the Budget and Headquarters Committee. She 
has served on the Council of Delegates since 2001, co-chaired 
the Special Committee to Review the Gender Fairness Task Force 
Report, 2009 to 2012, participated in the 2010 OSBA Commis-
sion on Judicial Candidates, and was the OSBA representative 
to the Ohio Supreme Court’s Advisory Committee on Children, 
Families, and the Courts for five years.

Melissa Graham-Hurd has served on the OSBA Family Relations 
Specialty Board since 2005, and has actively served the OSBA 
Family Law Committee since 1987, including terms as its secre-
tary, vice chair and chair.  

Melissa served on OSBA’s certified grievance committee, is a 
member of the Professionalism Committee, Juvenile Committee, 
Solo, Small Firms and General Practice Section, and the Women 
in the Profession Section. Melissa is a life fellow of the Ohio State 
Bar Foundation, and has been a member of the Ohio Bar College 
since 1987.

Melissa is a member of the Akron Bar Association, serving on 
several committees, and chaired its Family Law Section, the Stark 
County Bar Association, the Ohio Women’s Bar Association, and 
the American Bar Association. Melissa offers volunteer service to 
her community through Community Legal Aid of Akron and by 
serving the Stark County Board of Elections. She is primarily a 
family law attorney, helping people through the hardest parts of 
their lives, occasionally accepts federal civil rights cases, and is a 
certified mediator. She and her husband, Dan, have been married 
more than 30 years.

“As the profession changes to meet the needs of clients, the OSBA 
is changing to meet the needs of the lawyers of Ohio. Transfor-
mation presents challenges, but also offers opportunities to better 
serve more efficiently, reaching out to others to work with us 
on our common goals, and broadening diversity of every kind. 
Membership in the OSBA remains indispensable to any lawyer 
practicing in Ohio, whether in small or large firm, business, gov-
ernment, or any other place people are using their law degrees. 
Together, we can do so much more for the people we serve and 
for each other. As your president-elect I will continue to serve, to 
collaborate with lawyers, law students, and their professors, new 
lawyers and retiring lawyers, in big cities and small towns, bring-
ing us together in keeping the OSBA the best bar association in 
the land!”  �

John D. Holschuh Jr. graduated from 
Miami University and obtained his law 
degree from the University of Cincinnati 
College of Law in 1980. At the College 
of Law, Holschuh was director of the 
Moot Court Program.

Holschuh then joined the firm of Santen, 
Santen & Hughes where he has remained 
to the present. He is head of the firm’s 
litigation practice and is one of the three 

managing partners of the firm. Holschuh has focused on personal 
injury and medical malpractice litigation and has tried numerous 
jury trials to verdict throughout Ohio and Kentucky.

Holschuh was inducted as a Fellow into the American College of 
Trial Lawyers in 2005. He is also a Fellow in the American Board 
of Trial Advocates as well as the International Society of Barristers. 
He is a life member of the Sixth Circuit Judicial Conference.
Holschuh has been very active in bar activity. He was president of 
the Cincinnati Bar Association from 2002-2003 and was presi-
dent of the Cincinnati Bar Foundation from 2008-2010. He has 
served on the OSBA Council of Delegates from 2009-present and 
is currently the District 1 governor for the OSBA. He is a Fellow 
of the Ohio State Bar Foundation.

Holschuh has been on the faculty of the National Institute of Trial 
Advocacy in 1990, 1996, 2008 and 2010. He has been recognized 
in the Best Lawyers in America in personal injury litigation from 
1996 to present as well as Ohio Super Lawyers for personal injury 
and medical malpractice from 2004 to present.

John and his wife, Wendy, have been married for 29 years and 
have three children: Heather, who is married and living in 
Boulder, Colo.; John III, who is currently in his third year at the 
University of Cincinnati College of Law and is studying human 
rights in Bangkok, Thailand, for six months; and Jacob, who is a 
junior at the Rocky Mountain College of Art & Design studying 
photography.

“As a delegate and governor for the Ohio State Bar Association, I 
have been privileged to see the tremendous work accomplished by 
the Ohio State Bar Association for the benefit of its members. At 
the same time, it has become clear there are continuing issues fac-
ing the Ohio State Bar Association. With the new millennial gen-
eration we need to continue to strive to make ourselves relevant 
and indispensable to our young lawyers. We need to continue and 
develop ways to promote the tremendous benefits offered by the 
Ohio State Bar Association. The Ohio State Bar Association has 
a tremendous reputation throughout the United States and we 
must strive to continue the excellence that has made the OSBA 
the number one bar association in the country!”  �

Two members announce candidacy for OSBA president-elect

John D. Holschuh Jr.Melissa Graham-Hurd

Melissa Graham-Hurd, Akron, and John D. Holschuh Jr., Cincinnati, have announced their candidacies for 2014 OSBA 
president-elect. The election will take place at the Association’s Annual Convention in Cleveland in May 2014.
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Fall district meeting schedule

District 3
Wednesday, Oct. 16, 2013
Willow Bend Country Club, Van Wert

District 4
Tuesday, Oct. 15, 2013
Best Western Grand Plaza Hotel, Toledo

District 5
Monday, Oct. 14, 2013
Location to be determined,  
Delaware County

District 6
Thursday, Oct. 10, 2013
Courtyard by Marriott, Springfield

District 8
Tuesday, Oct. 22, 2013
Chillicothe Country Club, Chillicothe

District 13
Tuesday, Oct. 8, 2013
Youngstown Country Club, Youngstown

District 14
Monday, Oct. 7, 2013
The Canton Club, Canton

District 16
Thursday, Oct. 17, 2013
Romer’s Catering/Banquet Hall, Celina

District 18
Wednesday, Oct. 9, 2013
The Lodge at Geneva State Park,  
Geneva-on-the-Lake  �

It’s Monday, the First Day of the Rest of Your Life.

Too bad last Friday was the last day to file the Bergstrom motion.
     Did you know that missing deadlines continues to be one of the 
most common mistakes leading to malpractice claims? The failure 
to file a document is the second most common alleged error and 
the failure to calendar properly was the fifth most common mistake 
leading to a malpractice claim*. A dual calendaring system which 
includes a firm or team networked calendar should be used by every 
member of your firm.

     At Minnesota Lawyers Mutual we don’t just sell you a policy.  We 
work hard to give you the tools and knowledge necessary to reduce 
your risk of a malpractice claim. We invite you to give us a call at 
800-422-1370 or go online at www.mlmins.com and find out for 
yourself what we mean when we say, “Protecting your practice is our 
policy.”

* American Bar Association Standing Committee on Lawyers’ Professional Liability. (2008). Profile of Legal Malpractice Claims, 2004-2007. Chicago, IL: Haskins, Paul and Ewins, Kathleen Marie. 

R800.422.1370                                                                                                                     www.mlmins.com

Life - Ohio Lawyer 2010

Ohio State Bar Association district meetings are held once a year in each OSBA district, and all members are invited to attend. Come 
have lunch, hear an update from the OSBA president, participate in elections for your district’s Board of Governors and Council of 
Delegates representatives, and help us honor those attorneys in your area who have been in practice for 50 and 65 years. Many district 
meetings offer morning or afternoon CLE as well.
 
Watch for more information in the mail and on the OSBA website, or call the OSBA Member Service Center at (800) 282-6556 or 
(614) 487-8585.
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Thursday, Sept. 19
Administrative Law Committee: 3:30 p.m.
Corporate Counsel Section Council: Noon
Criminal Law Committee: 1 p.m.
Elder and Special Needs Law Committee: 10 a.m.
Health Care Law Committee: Noon
Insurance Law Committee: 1 p.m.
Insurance Staff Counsel Committee: 11 a.m.
Media Law Committee: 10 a.m.
Negligence Law Committee: 3 p.m.
Professionalism Committee: 1 p.m.
Women in the Profession Section Council: 1 p.m.

Friday, Sept. 20
Estate Planning, Trust and Probate Law Section Council  
   (Polaris Hilton): 8 p.m.
Family Law Committee: 1 p.m.
Federal Courts and Practice: 2 p.m.
Real Property Law Section Council (Polaris Hilton): 7 p.m.
Public Utilities Committee: 3:15 p.m.
Traffic Law Committee: 3:15 p.m.
Young Lawyers Section Council: 2 p.m.

Saturday, Sept. 21
Banking, Commercial and Bankruptcy Law Committee  
   (Polaris Hilton): 9 a.m.
Corporation Law Committee: 9:30 a.m.
Estate Planning, Trust and Probate Law Section Council  
   (Polaris Hilton): 9 a.m.
Intellectual Property Law Section Council: 10 a.m.
Labor and Employment Law Section Council: 10 a.m.
Paralegals Committee: 10 a.m. 

Thursday, Sept. 26
Taxation Law Committee (Location TBD): 3 p.m.

Friday, Sept. 27
Access to Justice Committee: 10 a.m.
Agricultural Law Committee (Hyatt Place): 10 a.m.
Animal Law Committee: 1 p.m.
Aviation Law Committee: 3:15 p.m.
Construction Law Committee: 3:15 p.m.
Education Law Committee: 12:15 p.m.
Environmental Law Committee (Hyatt Place): 3 p.m.
Judicial Administration and Legal Reform (Hyatt Place): 3 p.m.
Juvenile Law Committee: 10 a.m.
Litigation Section Council: Noon
Military and Veterans’ Affairs Committee: 3:15 p.m.
Natural Resources Law Committee (Hyatt Place): 1 p.m.

Senior Lawyers Section Council (Hyatt Place): Noon 
Solo, Small Firms and General Practice Section Council: 1 p.m.
Workers’ Compensation Law Committee: 10 a.m.

Thursday, Oct. 24
Federal Courts and Practice Committee (Sheraton Hotel on 
Capitol Square): 1:30 p.m.

Thursday, Nov. 7
Antitrust Law Section: 5 p.m.  �

Inside OSBA

Help students bring citizenship 
to life: Mock Trial and Moot 
Court programs
This year, the Ohio Center for Law-Related Education is 
celebrating its 30th anniversary. OCLRE is proud of its history 
and commitment to providing programs and opportunities for 
students to learn about government, the justice system and the 
importance of being an informed, active citizen. 

Known for its flagship program, Mock Trial, OCLRE has  
grown to include six programs for middle and high school stu-
dents.  The newest of these programs is Moot Court, which will 
allow students to learn the appellate court process, specifically 
focusing on writing legal briefs and participating in simulated 
oral arguments.

Want to get involved? Serve as a team legal advisor or volunteer 
to judge a competition. Learn more at www.oclre.org or contact 
Todd Burch at tburch@oclre.org. �

OSBA certifies 25 paralegals
The Ohio State Bar Association recently administered its creden-
tialing program for paralegals, allowing them to be designated 
as an “OSBA Certified Paralegal.” The OSBA announced the 
certification of 25 paralegals who have met the requirements to 
earn this designation. For more information on OSBA Certifi-
cation and for a list of the most recent certified paralegals, visit 
www.ohiobar.org/specialization.  �

OSBA announces 2013 fall committee and section meeting schedule
Ohio State Bar Association members are invited to attend their 2013 fall committee and section meetings. Meetings are held at the 
OSBA in Columbus unless otherwise indicated. For more information, please contact OSBA Committee and Section Manager  
Jessica Tobias, Esq., at jtobias@ohiobar.org or (614) 487-4401.
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Attend the 2013 OSBA Law and Media Conference 

It has been 25 years since a Supreme Court decision limited 
student press freedom, but this decision has had a lasting im-
pact. In the opening plenary session of this year’s OSBA Law 
and Media Conference, titled “Student Press Struggles Extend 
Beyond Campus,” a panel of experts led by Prof. Mark Good-
man of Kent State University will explore digital age free-press 
battles in schools, uses and abuses of FERPA, and other news-
gathering challenges for student journalists and others covering 
educational issues.

The conference will be held at OSBA Headquarters in Colum-
bus on Friday, Oct. 4, 2013. It will bring together journalists, 
lawyers, academics and students for a day of stimulating discus-
sions about hot media law topics. 

“When the Subject is Children and Crime” tackles news cover-
age of school shootings and juvenile crime. “Public Records: 
Problems and Opportunities” presents the current state of public 
records law in Ohio. “Libel and Privacy in the Internet Age” 
asks: Who is a public figure in the digital age? What is a “jour-
nalist”? What happens to digital rights to privacy when everyone 
can be a publisher or broadcaster? Are current eavesdropping 
laws sufficient? 

A panel explores the public’s right to access gun permits, mental 
health records and other personal information in a session titled 
“So You Want My Public Records?” Another session focuses on 
the Internet’s effect on journalism, including competition, intel-
lectual property and the impact of social media on news delivery. 

“Scraps of Paper in a Digital World” considers the practice of 
journalism in a changing environment, and First Amendment 
rights is a focus of a basic session titled “Media Law 101.” 
Finally, communications between lawyers and journalists is the 
focus of “Five Things Lawyers Hate about Journalists and Five 
Things Journalists Hate about Lawyers.”

For details and registration information as it becomes available, 
visit the OSBA website at www.ohiobar.org/lawandmedia. �
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Practice Tips

One of the most important rules of law 
the Supreme Court of Ohio often repeats 
is that, when the Court is called on to 
interpret a statute, its role is to give mean-
ing to the legislative intent. Performing 
this role is relatively easy when the Gen-
eral Assembly speaks plainly, but not all 
statutes are written in plain-speak. When 
a statute is ambiguous, the Court’s task 
is more challenging, and the Court must 
reach into the General Assembly’s toolbox 
for the right tools to help it divine the 
legislative intent.1 One important tool in 
that box is the statute’s legislative history.2 
But for many years both the Court and 
the General Assembly appeared reluctant 
to use this tool to its full potential.

The General Assembly, unlike its federal 
counterpart, was stingy in expressing its 
intent. Supreme Court Justice Pfeifer, 
who was a member of the General As-
sembly before joining the Court in 1992, 
recently shared his insight that for some 
period of time it was a “cardinal sin to 
insert legislative intent into a bill, and that 
policy was strictly enforced by legislative 
leadership and by the Legislative Service 
Commission.”3 For quite some time, the 
Supreme Court embraced only certain 
limited sources of legislative intent, such 
as legislative journals, comparisons of stat-
utes to earlier versions of the same statute, 
or recorded statements of legislative intent 
in the statute or uncodified law.4 For a 
long time it was reluctant to embrace 
other available sources of legislative his-
tory, such as statements by bill sponsors 
or bill analyses prepared by the Legislative 
Services Commission (LSC) even though 
such testimony and reports are routinely 
relied on by federal courts in interpreting 
ambiguous federal statutes.5

In 1970, the Court had this to say about 
reliance on LSC reports: 

[N]otwithstanding the fact that 
the Legislative Service Commis-

sion, composed of seven members 
from each house of the General 
Assembly, is created and its duties 
prescribed by Sections 103.11 
to 103.13, Revised Code, we 
find nothing in those statutes to 
indicate that, in determining what 
the General Assembly intends 
by language which it uses in the 
enactment of a bill, any weight 
should be given to what the com-
mission stated in its report to the 
General Assembly with regard to 
that bill.6

The Court adopted this dismissive view of 
the value of LSC reports, notwithstanding 
its understanding that the report at issue 
was distributed to the legislators, the press 
and others interested in the bill, because 
“it was not made a part of the record of 
the General Assembly and has not oth-
erwise been published and is not gener-
ally available even in the best of the law 
libraries in this state.”7 Two years later, the 
General Assembly enacted R.C. 1.49 and 
expressly encouraged the Court to con-
sider “legislative history” in determining 
the meaning of ambiguous statutes. The 
Court responded by softening its position 
on the weight to be given to LSC reports, 
stating in Meeks v. Papadopulos, that al-
though it did not consider itself bound by 
LSC analyses, it would refer to them if it 
found them “helpful and objective.”8

More recently, however, both the General 
Assembly and the Court have become
more comfortable dealing with legisla-
tive intent. The General Assembly is now 
more open to publicly proclaiming its in-
tent in the law. It does so, for example, by 
actually embedding the purpose of the law 
within the statute itself.9 It also may set 
out its intent within the uncodified law. 
For example, in a recently enacted law 
requiring claimants in asbestos tort ac-
tions to make certain disclosures pertain-
ing to asbestos trust claims that have been 

submitted to asbestos trust entities for 
the purpose of compensating the claim-
ant for asbestos exposure, the General 
Assembly set out very detailed “statements 
of findings and intent.”10 It did the same 
last year in enacting the Lupus Education 
and Awareness Program, codified in R.C. 
3701.77, et seq.11

At the same time the General Assembly 
has become more obliging in stating its
intent, the Court has become more recep-
tive to considering alternative sources of
legislative intent. Subsequent to the 
enactment of R. C. 1.49 and its deci-
sion in Meeks v. Papadopulos, the Court 
has consulted LSC reports as part of the 
legislative history to be considered in 
interpreting ambiguous statutes in 113 
cases.12 In Griffith v. City of Cleveland, for 
example, the Court reviewed the vari-
ous reports on 2003 Sub. S.B. 149 as it 
worked its way toward passage to confirm 
that the General Assembly did not intend 
to alter the two-step process that requires 
a wrongful imprisonment claimant to 
first seek an adjudication of wrongful 
imprisonment from a court of common 
pleas before seeking damages in the Ohio 
Court of Claims.13 The Court found that 
the reports showed “a clear indication 
that the General Assembly understood 
that the statutory scheme contemplated 
a two-step process.”14 In Mandelbaum v. 
Mandelbaum, the Court relied on a Senate 
Judiciary Report, reporting on testimony 
before the House Civil and Commercial 
Law Committee, to conclude that the 
General Assembly’s intent in amending 
a statute to give courts limited power to 
award and modify spousal support was to 
supersede prior judicial precedent holding 
that courts had continuing jurisdiction 
over alimony agreed to in a dissolution of 
marriage case.15

In a few cases, the Court has gone even 
further and looked to proponent or
sponsor testimony as an aid in statutory 

The importance of legislative  
history in Supreme Court decisions

by Kathleen M. Trafford
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construction, when that testimony further
supported the Court’s interpretation of 
a statute. For example, in interpreting 
Ohio’s Corrupt Practices Act for the first 
time, the Court relied on the Senate spon-
sor’s description of the new law as “the 
toughest and most comprehensive RICO 
Act in the nation” and “state-of-the art 
legislation” to glean the legislative intent 
to impose strict liability for violations of 
the Ohio act.16 Occasionally this testi-
mony is documented in some legislative 
report, but the Court has shown a willing-
ness to look even to external sources, such 
as news services and other media outlets.17 

The Supreme Court’s openness to more 
broadly consider “legislative history” as 
an aid in interpreting ambiguous stat-
utes puts it in better sync with modern 
technology. Unlike four decades ago when 
the official legislative reports were not 
generally available even in the best law 
libraries, LSC reports, sponsor statements, 
committee hearing reports and testimony, 
and floor debates can now be found with 
a click of the mouse, making legislative 
history an even more powerful tool in the 

R.C. 1.49 toolbox.18 A word of caution, 
however, before handing this tool to the 
Court. Although a wealth of legislative 
history is now accessible, it should not be 
used indiscriminately. No amount of leg-
islative history will persuade the Court to 
interpret an unambiguous statute contrary 
to its plain meaning.19 And, sometimes 
legislative history itself can mean different 
things to different justices. For example, 
in State v. Lowe both the majority opinion 
and the dissent looked to the comments 
prepared by LSC at the time the statute 
was enacted to determine whether Ohio’s 
incest statute applies to the consensual 
sexual conduct between a step-parent and 
adult stepchild.20 The majority read the 
LSC comments as supporting its conclu-
sion that the statute protects “the family 
unit more broadly,” and not just minors, 
while the dissent read the LSC summary 
to support the conclusion that the intent 
was to “protect children against a broader 
class of person who can exert a parental 
role.”21 Ambiguous legislative history can-
not pound home a point. �

Author bio
Kathleen Trafford is an at-
torney with Porter Wright 
in Columbus, where she 
concentrates her practice 
in the area of governmen-
tal and regulatory litiga-
tion and constitutional 

law. Trafford represents private parties 
in disputes with governmental agencies 
and also serves as special counsel to a 
number of state and local government 
agencies.

Endnotes

1  The toolbox is R.C. 1.49, which enumerates 
six factors the Court may consider in deter-
mining legislative intent.

2  R.C. 1.49(C).
3  Sheet Metal Workers International Assn., Local 

Union No.33 v. Gene’s Refrigeration, Heating & 
Air Conditioning, 122 Ohio St.3d 248, 2009-
Ohio-2747, 910 N.E.2d 444, ¶51.

4  See Shafer v. Ohio Turnpike Comm., 159 Ohio 
St. 581, 588, 113 N.E.2d 14 (1953); See e.g., 
State v. Ferguson, 120 Ohio St.3d 7, 2008-
Ohio-4824, 896 N.E.2d 110, ¶24 (noting 

• Admitted Carrier with an “A” (Excellent) rating by A.M. Best* 

• $50,000 in Claims Expenses Outside the Limits included

• Deductible Abatement – For each year of continuous coverage  
 with  PSIC, an abatement of the deductible is provided in  
 increments of $2,500 up to a maximum of $10,000

• Consent-to-Settle Benefit: No Hammer Clause

Call 1-800-282-9786 to  
speak with a specialist. PSIC Professional Solutions

INSURANCE COMPANY

AttorneyShield
P R O F E S S I O N A L  L I A B I L I T Y  I N S U R A N C E

®

The Right Pick 

Professional liability insurance is underwritten by Professional Solutions Insurance Company.  
A.M. Best ratings range from A++ to S.        License Number 118691       ©2013 PSIC  NFL 9288 

FOR PROFESSIONAL LIABILITY COVERAGE

RightPickLawyer_OhioLawyer_7.5x4.75_2.indd   1 7/22/13   1:35 PM



29September/October 2013         Ohio Lawyerwww.ohiobar.org28 Ohio Lawyer       September/October 2013 www.ohiobar.org

Engineered for Revenue Generation
Spend more time on your business clients. Not drafting their documents.
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that the General Assembly amended a statute 
without inserting language to supersede prior 
judicial precedent allowing for retrospective 
application and finding such fact “signifi-
cant”); State ex rel. Ohio Attorney General v. 
Shelly Holding Co., 135 Ohio St.3d 65 2012-
Ohio-5700, 984 N.E.2d 996 ¶17 (relying 
on the statement that Ohio’s Air Pollution 
Control Act is to be construed to be consistent 
with the federal Clean Air Act to determine 
how penalties for violations of the Act are 
to be calculated); State v. Consilio, 114 Ohio 
St.3d 295, 300, 2007-Ohio-4163, 871 N.E.2d 
1167 (relying on uncodified law to determine 
whether statute applies retroactively).

5  Beach v. Mizner, 131 Ohio St. 481, 485, 3 
N.E.2d 417 (1936) (stating that the legisla-
tive sponsor’s “intention cannot be regarded 
as conclusive nor even persuasive unless 
subsequently embodied in the language of the 
Legislature”).

6  Cleveland Trust Co. v. Eaton, 21 Ohio St.2d 
129, 139, 256 N.E.2d 198 (1970).

7  Id.
8  62 Ohio St.2d 187, 191, 404 N.E.2d 159 

(1980).
9  See, e.g., R.C. 3704.02(B), stating the purpose 

of the Ohio Air Pollution Control Act and 
that it is to be construed to be consistent with 
the federal Clean Air Act.

10 Am. Sub. H.B. 380, 129th Gen. A., (eff. 

March 27, 2013), Sec. 4. See also H.B. 59, 
130th Gen. A., Sec. 733.20 (“The General As-
sembly hereby declares its intent, in enacting 
section 3319.031 of the Revised Code, to su-
persede any effect of the decision of the Court 
of Appeals of the Eighth Appellate District in 
OAPSE/AFSCME Local 4 v. Berdine, 174 Ohio 
App.3d 46 (Cuyahoga County, 2007 ...)”).

11 See Am. Sub. H.B. 487, 129th Gen. A. (eff. 
Sept. 10, 2012), Sec. 737.60.

12 A Lexis© search for “LSC” or “legislative 
service commission” resulted in references to 
LSC reports in 113 Ohio Supreme Court cases 
decided after 1980: 15 in the 1980s; 43 in the 
1990s; 40 in the 2000s; and,15 since 2010.

13 128 Ohio St.3d 35, 2010-Ohio-4905, 941 
N.E.2d 1157, ¶20-21.

14 Id. at ¶20. 
15 121 Ohio St.3d 433, 2009-Ohio-1222, 905 

N.E.2d 172, ¶24, citing Mandelbaum v. 
Mandelbaum, 2nd Dist. No. 21817, 2007-
Ohio-6138, ¶58.

16 State v. Schlosser, 79 Ohio St.3d, 329, 333, 681 
N.E.2d 911 (1997).

17 Id., see also, State v. Roberts, 134 Ohio St.3d 
459, 2012-Ohio-5684, 983 N.E.2d 334, 
¶19; In re G.V., 126 Ohio St.3d 249, 258, 
2010-Ohio-3349, 933 N.E.2d 245, ¶37-38 (J. 
Cupp, dissenting); Pack v. Osborn, 117 Ohio 
St.3d 14, 18, 2008-Ohio-90, 881 N.E.2d 237, 
¶13.

18 Bills and LSC bill analyses can be found on 
the Ohio General Assembly’s website, www.
legislature.state.oh.us, going back as far as the 
122nd (1997-1998) General Assembly. The 
Ohio Channel offers video stream of floor ses-
sions of the Ohio House and Senate, available 
at www.ohiochannel.org, and its video archive 
goes back to the 122nd General Assembly. Da-
vid M. Gold, an LSC attorney, prepared an ex-
cellent guide to the various types of legislative 
history available. A Guide to Legislative History 
in Ohio (Jan. 26, 2010) can be accessed at 
www.lsc.state.oh.us/membersonly/128legislat
ivehistory.pdf. The Ohio Supreme Court Law 
Library (Information Services) also offers a 
helpful pamphlet, Ohio Legislative History, 
which is available at www.supremecourt.ohio.
gov/Publications/lib_series/4.pdf.

19 Hough v. Dayton Mfg. Co., 66 Ohio St. 427, 
437, 64 N.E. 521 (1902) (“We are satisfied, 
by considerations outside of the language, that 
the legislature intended to enact something 
very different from what it did enact. But it 
did not carry out its intention, and we cannot 
take the will for the deed.”) (quoting Woodbury 
& Co. v. Berry, 18 Ohio St. 456 (1869).

20 112 Ohio St.3d 507, 2007-Ohio-606, 861 
N.E.2d 512.

21 Id. at ¶10-13; Id. at ¶31.
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Counsel Comments

The question of appointing a surrogate attorney essentially to 
wind up a law practice is of interest primarily to sole practitioners. 
In fact, some malpractice insurance companies require applicants 
to list a “surrogate” lawyer on their applications. Although this 
could be a good practice, it is far from sufficient. It at least causes 
a lawyer to consider the issue of what will happen to the practice 
if certain events occur unexpectedly. As time passes, however, the 
designated “surrogate” may not be the best choice, either because 
areas of practice diverge, the surrogate becomes a judge/magis-
trate, retires, or otherwise is not available. Thus, it is incumbent 
on lawyers to make good first decisions, memorialize those deci-
sions, monitor them and change them as needed.

Why have a surrogate? 
The surrogate will play two vital roles—first and foremost, to pro-
tect the interests of the clients; and second, insofar as consistent 
with the first, to protect the interests of the lawyer’s family.

Decisions to be made
The lawyer must first decide who will be the surrogate. This deci-
sion can be challenging for several reasons: first, finding someone 
who is willing to be a surrogate may be difficult; second, the sur-
rogate should be a younger lawyer and someone, obviously, who 
is trusted; and third, the surrogate should be someone who prac-
tices in the field or someone who understands the area of law and 
can consult other experienced practitioners for specific guidance.

After the decision
Once the decision on a surrogate is made, then the terms of the 
relationship must be set forth in a clearly written agreement.1 The 
following are some areas that the agreement should cover.

1. When does the agreement take effect? For example, how long 
must the attorney be unavailable or incapacitated and must 
the condition be permanent?

2. The most significant part of the agreement will outline the 
duties of the surrogate attorney. The agreement should include 
provisions addressing at least the following topics:

•	 Inventory/list	of	all	open	client	matters;
•	 Inventory	“closed”	client	files;
•	 Take	reasonable	steps	to	protect	client	files/property;
•	 Notify	clients	with	open	files	and	ones	with	closed	files	

that may be reopened at a future date;
•	 Notify	clients	of	the	need	for	substitute	counsel;2
•	 Act	as	interim	counsel	when	appropriate;
•	 Deliver	files/property	to	any	client	so	requesting,	after	

making a copy of the file and protecting any liens that may 
lawfully be assessed;

•	 Arrange	for	collection	of	accounts	receivable,	usually	in	
conjunction with the lawyer’s staff;

•	 Access	and	inventory	safety	deposit	or	other	depository	of	
client property, e.g., wills, and deliver to clients or their 
designee;

•	 Resolve	fee/expense	disputes;
•	 Deal	with	Interest	on	Lawyers	Trust	Accounts	and	other	

trust, escrow, or other accounts;3 and
•	 A	requirement	to	maintain	confidentiality	and	to	conduct	

conflict checks and to avoid conflicts.

The agreement should also include the surrogate’s compensation.

Other issues
Ancillary issues may arise in the context of the surrogate arrange-
ment, e.g., must the client be advised of the surrogate arrange-
ment? Must the client consent to surrogate’s review of files? 

Act now
As a doctor friend once told me, the time to discuss and deal 
with health care and other end-of-life matters is now, when I can 
make informed, rational decisions. So too, for lawyers, the time 
to address the issue of selecting and entering into an agreement 
with a surrogate is now. Failure to do so does not make the issue 
go away, it simply foists the problems onto clients, family, and 
ultimately, disciplinary authorities. �

Eugene P. Whetzel is general counsel for the Ohio State Bar Association.

Endnotes
1   A comprehensive discussion of the issues and solutions may be found in 

Being Prepared: A Lawyers’s Guide for Dealing with Disability or Unexpected 
Events, by Lloyd Cohen & Debra Hart Cohen, available from the OSBA 
CLE Department. Also, a form of “Agreement to Close Law Practice in 
the Future” may be found on the California Bar website at http://eth-
ics.calbar.ca.gov/LinkClick.aspx?fileticket=XXS5WmllxYA%3D&tab
id=2795. While not all of these provisions will be applicable to an Ohio 
practice, the form provides a reasonable starting point. In addition, a law-
yer’s own malpractice carrier may have a template that could be useful.

2  Unless the lawyer is purchasing the practice, then compliance with Prof. 
Con. R. 1.17 is required.

3  Where the lawyer is deceased, probate court orders are likely necessary to 
affect some of these actions, especially to access and resolve IOLTA mat-
ters. If other issues involve claims, a court order may also be required.

Preparing for the inevitable
by Eugene P. Whetzel
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Foundation News

Why did you join the Ohio State Bar 
Foundation?
Judge Gormley: I joined the OSBF because 
I was impressed both by the caliber of the 
folks who became Foundation Fellows 
before me and by the kinds of projects 
that the Foundation supports. The idea of 
working with talented and public-spirited 
attorneys from around the state to do some 
good in the world appealed to me, and I 
haven’t been disappointed.

Ms. Wong: Why did I join the Ohio State 
Bar Foundation? Do you want the correct 
answer or the real answer? Let me tell you 
both answers. The correct answer is because 
I have always been impressed with the way 
the Ohio State Bar Foundation operates. 
The real answer is because I saw the names 
of many big lawyers involved with the 
Foundation. I thought it would be exciting 
to see and meet all of these great lawyers. I 
have had no regrets since!

Ms. Lynskey: Actually, joining the Founda-
tion is something I have wanted to do for a 
while. Beth Gillespie (OSBF Program and 
Event Manager) has had me on her radar 
for several years. When a friend of mine, 
Pam Vest Boratyn, asked me to join last 
year, I decided it was time.

How does the Ohio State Bar Foundation 
help you fulfill your philanthropic goals?
Judge Gormley: Based on the OSBF’s 
40-year track record of supporting worthy 
projects that promote public understanding 
of the law, I am confident that the Founda-
tion’s trustees and Fellows will continue to 
make good judgments in the future about 
new projects and causes that educate the 
public and improve the justice system. I 
enjoy working with other attorneys on our 
common goal of improving the public’s 
knowledge about what lawyers do, and 
ensuring that more people benefit from the 

good things that flow from a healthy and 
accessible legal system.

Ms. Wong: The Ohio State Bar Foundation 
helped me fulfill my philanthropic goals by 
providing me with an abundance of op-
portunities to give back to my community 
near my Cleveland and Columbus offices. I 
felt that it was important to have presence in 
Columbus and be able to meet, network and 
learn from different lawyers from around the 
state. Most attorneys involved have become 
philanthropic throughout the years-that is 
very neat!

Ms. Lynskey: I have always worked in public 
service. I was a school teacher and now I am 
a government attorney. I feel rewarded when 
I am able to help others. The Foundation 
provides many service opportunities and the 
schedule flexibility that allows me to touch 
many people’s lives.

What Foundation project/s have you been 
a part of and what was the impact?   
Judge Gormley: My Fellows Class project 
is in the home stretch. We are producing 
three short videos targeted toward all young 
people, but particularly those with disabili-
ties. The videos will provide basic informa-
tion about juvenile courts and appropriate 
courtroom behavior. I’m hopeful that the 
videos will lessen some of the anxiety that 
young people feel when they must face 
delinquency charges in juvenile court, and 
I think that the tips presented in the videos 
can help the viewers to achieve better out-
comes from their courtroom experiences. 
It’s been a fun project, and I’ve enjoyed 
working on it with my other Fellows and 
with the Foundation’s delightful staff.

Ms. Wong: I have been part of many Foun-
dation projects. I try to stay active to help 
develop relations and talk to other lawyers. 
I have nominated many lawyers to receive 

An interview with OSBF Fellows
As a Fellow with the Ohio State Bar Foundation, members exude excellence, public understanding, and philan-
thropic effort throughout Ohio’s legal system and communities. While dedicating themselves to their legal profes-
sions in the highest capacity, they also find time to give back to their communities. Listen to Judge David M. 
Gormley, Margaret W. Wong, and Sandra L. Lynskey talk about what the Foundation means to them.   
       By Nina Lopez, OSBF intern

Judge David M. Gormley
Delaware Municipal Court

2011 Class Fellow
Fellow

Ms. Margaret W. Wong, Esq.
Margaret W. Wong & Assoc. Co., LPA

2000 Class Fellow
Distinguished Life Fellow Associate

Ms. Sandra L. Lynskey, Esq.
Ohio Attorney General’s Office

2012 Class Fellow
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awards. I feel that it is great to be able to help support other at-
torneys at a state level and not just at a local level.  

Ms. Lynskey: I have been a part of the Foster Care Suits for 
Success Program and the B4USend High School Educational 
Program. Both of these projects allowed me to participate as 
my schedule permitted. Being a former teacher, I automatically 
migrate toward helping the youth. Many foster youth benefitted 
from our clothing drive and the Foundation’s B4USend Pro-
gram is invaluable and beneficial in helping high school students 
become aware of the legal consequences they may face in sending 
inappropriate texts or posts on their social media page. Bev 
Graves (Consulting Program Coordinator) does a great job with 
the program and I hope to continue participation.  

Why is it important to promote public understanding of the 
rule of law and to make improvements in the justice system? 
Judge Gormley: Too many people view our legal system in a 
negative light, and their cynicism and skepticism makes more 
challenging the difficult work that police officers, judges and 
lawyers do every day. When lawyers work together on the kinds 
of goals that the Foundation supports, not only can we make the 
world a slightly better place but also we can perhaps help some 
frustrated and angry people to see our profession and our legal 
system in a new and more positive light. When more people 
come to believe that our courts and our government as a whole 
can work for them and can operate fairly and effectively, those 
public institutions and the public servants who staff them are 
in fact better able to do their jobs and to do them in ways that 
benefit more people.

Ms. Wong: It is extremely important to promote the public un-
derstanding of the rule of law and to make improvements on the 
justice system. Many people from different cultures believe that 
money can influence the government, but that is not the case in 
America. These cultures do not realize that the United States is 
one of the only countries in the world that really respects the use 
of law, regulations, and the three branches of government.

Ms. Lynskey: The B4USend Program is the perfect example of 
why it is important to promote public understanding of the law. 
Many teenagers are not aware of the potential criminal violations 
they may be committing in recording or sending inappropriate 
messages via phone text or social media, as well as the emotional 
impact it may have on others. If practicing attorneys are not 
committed to making improvements within the justice system 
via community service, then who is?  �

HONOR. REMEMBER. CELEBRATE.

Emma Rita Ashmus
Stephen E. Chappelear

Charles G. Brink and James E. Hudson, Sr.
Michael C. Brink

Peter Lucca
Carmen V. Roberto

Melvin G. Nesbaum
Reginald S. Jackson

Samuel H. Porter
Carol Seubert Marx  �

When you honor, celebrate or recognize the significant 
people in your life with tax-deductible gift to the OSBF, 
you support outreach, education and justice. 100% of 
your tribute gift supports statewide OSBF grants. Dedi-
cate your gift today at OSBF.net “Donate Now” or call 
(614) 487-4477. 

IN MEMORY OF

About the Ohio State Bar Foundation       
As the charitable arm of the Ohio State Bar Association, the 
Foundation advances the philanthropic interest of the Ohio’s 
lawyers to recognize excellence, improve the justice system 
and enhance public understanding of the rule of law. For more 
information about the Ohio State Bar Foundation, please visit 
www.osbf.net. 

Denny L. Ramey
Daniel J. Hoffheimer

IN HONOR OF

Help Us Celebrate
Join us at the OSBF Annual Dinner on  

Friday, Nov. 8, 2013, at the Hilton Columbus-Polaris.

Ritter Award:
Reginald S. Jackson, Jr., Toledo

Ramey Award for Distinguished  
Community Service:  

Edward G. Marks, Cincinnati

Outstanding Program or Organization Award:  
START Program, Dayton

Statewide Community Service  
Award for Attorneys 40 & Under: 

Nicole I. Khoury, Toledo
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Did You Know?
Can you “DIG” it? The dismissal  
of appeals as improvidently granted

by L. Bradfield Hughes

Courts of last resort are accustomed to 
deciding hot-button appeals while under
close scrutiny from the parties, the public 
and the press. Copious amounts of money 
and time can be spent convincing the na-
tion’s highest courts to accept discretionary 
review of these key cases—the outcomes 
of which may reshape the law and guide 
judicial decisionmaking for years to follow. 
After these appeals first make it past the 
courthouse doors, still more money and 
time is spent briefing their merits and pre-
paring to engage with the opposition and a 
hot bench at oral argument. And nonparty 
amici curiae often join the fray, calculating 
that having their voices heard by judges 
in courts of last resort can be every bit as 
meaningful to their organizations as lobby-
ing to be heard in the legislature.

Sometimes, though, all of this blood and 
treasure gets spent without the benefit of 
any opinion on the merits. On relatively rare 
occasions, a high court in the business of 
deciding weighty cases may ultimately choose 
not to decide a given appeal, even after hav-
ing deliberately chosen to accept it in the first 
place. In these circumstances, after taking a 
hard, second look at the record and the briefs, 
the reviewing court concludes that a case that 
may have once seemed compelling at the 
discretionary review stage suddenly seems less 
so at the merits stage, and the court decides 
to “DIG” the appeal; that is, to dismiss it as 
having been improvidently granted. A DIG 
can happen for procedural reasons, such as 
when the court determines that the appel-
lant waived one or more of the key issues for 
which discretionary review had been granted. 
A DIG can also occur for more substantive 
reasons, such as when the reviewing court 
identifies a critical policy determination that 
may best be left for the political branches, 
rather than a court, to decide.

When a court DIGs a case, it can some-
times come as a big surprise—and a disap-
pointment—to the parties and lawyers 
who have devoted such time and effort to 
getting their appeal accepted for review, 

briefing the case, and honing their oral 
presentations. It can also come as a disap-
pointment to judges on the panel who dis-
agree with the decision to DIG, who may 
then pen a dissenting opinion expressing 
frustration at a lost opportunity to resolve 
a long-simmering debate or a compelling 
issue of first impression.1 To those eagerly 
awaiting a meaningful decision on the 
merits, a DIG can take their tale “full of 
sound and fury” and reduce it all to a one-
line entry, “signifying nothing.”2

Adam Liptak, U.S. Supreme Court 
correspondent for the New York Times, 
examined this phenomenon in a series 
of articles that he wrote after observing 
oral arguments in the case arising from 
California’s ban on same-sex marriages, 
Proposition 8. In a March 26, 2013 article, 
“Justices Say Time May Be Wrong For Gay 
Marriage Case,” published just days after 
the oral arguments, Liptak noted that, 
“As the Supreme Court … weighed the 
momentous question of whether gay and 
lesbian couples have a constitutional right 
to marry, six justices questioned whether 
the case, arising from a California ban on 
same-sex marriages, was properly before 
the court and indicated that they might 
vote to dismiss it.”3 A few days later, Liptak 
published a second piece on the case, 
leading off with the provocative question, 
“Why did the Supreme Court agree in De-
cember to hear a major same-sex marriage 
case and then seem to think it had made a 
terrible  mistake … when it came time for 
arguments?”4

In connection with his second article, 
Liptak interviewed Capital University Law 
Professor Margaret Cordray and University 
of Chicago Law Professor Dennis
Hutchinson about the secretive procedures 
that the U.S. Supreme Court follows when 
deciding whether to DIG an appeal.5 Pro-
fessor Hutchinson noted that the U.S. Su-
preme Court DIGs cases only a few times 
each term, and he predicted that such an 
outcome seemed unlikely here, saying, “If 

they DIG it now, after all of the fanfare 
and all of the attention and all of the 
amicus briefs … it will look like they didn’t 
know what they were doing at the outset.”6 
As we now know, Professor Hutchinson’s 
prediction was correct, insofar as the Su-
preme Court did not DIG the Proposition 
8 case. Instead, on June 26, 2013, the Su-
preme Court avoided reaching the thorny 
merits by holding that the petitioners—of-
ficial proponents of Proposition 8—lacked 
Article III standing to appeal the district 
court’s decision declaring the ballot initia-
tive unconstitutional.7

Putting aside the outcome of the Proposi-
tion 8 case, it is important to remember 
that the U.S. Supreme Court is not alone 
in DIG-ing cases from time to time. In 
fact, the phenomenon was on recent 
display in Ohio, when the Ohio Supreme 
Court dismissed CSAHS/UHHS-Canton, 
Inc. d/b/a Mercy Medical Center v. Aultman 
Health Foundation et al.—a high-stakes 
battle between two competing hospital 
systems—on the grounds that the appeal 
was improvidently allowed.

In Mercy, a Stark County jury found that 
Aultman Health Foundation violated Ohio’s 
Pattern of Corrupt Activities Act (OPCA), 
R.C. 2923.32, by paying independent insur-
ance brokers undisclosed bonuses to convert 
their clients to Aultman’s network and 
away from health plans where Mercy was 
an in-network provider. Aultman appealed 
the jury’s multi-million dollar jury verdict, 
but the Stark County Court of Appeals 
affirmed.8 So, Aultman sought discretionary 
review in the Ohio Supreme Court, which is 
always an uphill climb.

In its Propositions of Law, Aultman as-
serted that several aspects of the verdict 
were inconsistent with the plain language 
and intent of OPCA and posited that, 
because the Ohio Department of Insur-
ance had signed off on the broker incentive 
program, it could not be “corrupt activity” 
under OPCA.9 Nearly half a dozen amici 
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Can you “DIG” it? The dismissal  
of appeals as improvidently granted

curiae, including the Ohio Chamber of 
Commerce, deemed Aultman’s appeal 
significant enough that they chimed in at 
the threshold jurisdictional stage, urging 
the Ohio Supreme Court to take Ault-
man’s case. And so it did, by a narrow vote 
of 4-3, in July 2012. By the end of 2012, 
more than 550 pages of merit briefing 
signed by more than 30 lawyers, includ-
ing merit briefs from nearly a dozen amici 
curiae supporting one side or the other, 
had been submitted to the Supreme Court 
concerning the six Propositions of Law 
that the Court had previously agreed to 
hear and decide.10

Shortly after the Court set the case for oral 
argument, though, Mercy filed a nine-page 
motion to dismiss Aultman’s appeal as 
improvidently granted, arguing that
“Aultman’s appeal consists of challenges to 
the sufficiency of the evidence, and an as-
sortment of legal arguments that Aultman 
has waived by failing to raise them—or, 
in some instances, by taking exactly the 
opposite position—below.”11 Addressing 
Aultman’s Propositions of Law in turn, 
Mercy identified certain defects in the 
propositions that the Court had agreed to 
resolve, and that the parties had already 
fully briefed. For example, with respect 
to Aultman’s contention that the Ohio 
Department of Insurance had primary ju-
risdiction to assess the legality of Aultman’s 
conduct, Mercy argued that Aultman had 
failed to preserve this argument before the 
court of appeals.12 Although Aultman and 
five of its amici curiae vigorously opposed 
Mercy’s motion to dismiss, the Supreme 
Court unanimously granted the motion 
two months after it was filed, about a 
month before oral argument was scheduled 
to take place. Notably, three of the justices 
who had originally voted to take the case 
in 2012 (Justices Lundberg-Stratton, 
Cupp, and McGee-Brown) were no longer 
on the bench when this decision to
DIG the Mercy case was made.

Mercy’s appearance on (and disappearance 
from) the Ohio Supreme Court’s docket 
without an opinion on the merits carries 
some helpful lessons for Ohio appellate 
practitioners. At one level, the case shows 
how the participation of amici curiae at the 
jurisdictional stage may enhance prospects 
for discretionary review. At another level, 
though, it illustrates that even a big-dollar 
case and a big group of “friends of the 
court” cannot resolve fundamental proce-
dural defects, such as waiver, which may 
lead the Court to think twice about reach-

ing the merits of a given appeal. Mercy 
also suggests that appellate counsel should 
remain aware of any changes on the bench 
that might present new strategic opportu-
nities. And the case may prompt potential 
amici curiae to more closely scrutinize the 
procedural posture of the cases that they 
seek to participate in, to avoid investing 
resources on amicus briefs that could come 
to naught if the Court never reaches the 
merits of the dispute that interested them. 

Even though the Supreme Court’s entry in 
Mercy does not reveal specific reasons for 
the Court’s decision to dismiss the case as 
improvidently allowed, there have been oc-
casions when a written opinion has accom-
panied a decision to DIG an appeal, and 
these can provide helpful clues for practi-
tioners who, wishing to preserve their win 
at the district court of appeals, may find it 
appropriate to DIG for dismissal, as Mercy 
successfully did.13 For example, in Ahmad 
v. AK Steel Corp., then-Justice (now Chief 
Justice) O’Connor drafted a concurring 
opinion, agreeing with the Court’s deci-
sion to dismiss a discretionary appeal and 
certified-conflict case as improvidently al-
lowed, given that “[a] hallmark of judicial 
restraint is to rule only on those cases that 
present an actual controversy,” and that  
“[i]n light of the complete lack of evidence 
of any code violation, this appeal presents 
nothing more than a garden-variety open-
and-obvious-hazard case that is neither of 
substantial constitutional import nor of 
public or great general interest.”14 Similar-
ly, in State v. Urbin, the late Chief Justice 
Moyer penned a concurring opinion in an 
appeal that was dismissed as improvidently 
allowed because the “appellant waived the 
primary legal position he now presents” 
and “resolution of the case is dependent 
upon factual determinations and the suf-
ficiency of the evidence.”15 The Supreme 
Court’s Rules of Practice also provide 
guidance for practitioners about improvi-
dently certified conflicts and improvidently 
accepted jurisdictional appeals.16 Armed 
with an understanding of the applicable 
principles, cases, and rules, readers of Ohio 
Lawyer can be well prepared to “pick up a 
shovel and DIG” if the need arises. �
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8  CSAHA/UHHS-Canton v. Aultman, 2012-

Ohio-897 (5th Dist.)
9   Memorandum in Support of Jurisdiction of Ap-

pellants Aultman Health Foundation, Aultman 
Hospital, Aultcare Corporation and McKinley 
Life Insurance Company, Ohio Supreme Court 
Case No. 2012-0665 (April 19, 2012).

10 The author’s firm, Porter Wright Morris & 
Arthur LLP, represented amicus curiae Catholic 
Health Association of the United States (CHA) 
in the merit briefing stage, in support of Mercy.

11 Appellee Mercy Medical Center’s Motion to 
Dismiss Appeal as Improvidently Accepted, Ohio 
Supreme Court Case No. 2012-0665 (Jan. 14, 
2013), at 1.

12 Id. at 7.
13 See Entry, Ohio Supreme Court Case No. 

2012-0665 (March 13, 2013).
14 Ahmad v. AK Steel Corp., 119 Ohio St.3d 1210, 

1211, 2008-Ohio-4082.
15 State v. Urbin, 100 Ohio St.3d 1207, 1210, 

2003-Ohio-5549.
16 S.Ct.Prac.R. 8.04: “When the Supreme Court 

finds a conflict pursuant to S.Ct.Prac.R. 8.02, 
it may later find that there is no conflict or 
that the same question has been raised and 
passed upon in a prior appeal. Accordingly, the 
Supreme Court may sua sponte dismiss the 
case as having been improvidently certified or 
summarily reverse or affirm on the basis of prec-
edent.” S.Ct.Prac.R. 7.10: “When a case has 
been accepted for determination on the merits 
pursuant to S.Ct.Prac.R. 7.08, the Supreme 
Court may later find that there is no substantial 
constitutional question or question of public or 
great general interest, that leave to appeal in a 
felony case was not warranted, or that the same 
question has been raised and passed upon in a 
prior appeal. Accordingly, the Supreme Court 
may sua sponte dismiss the case as having been 
improvidently accepted or summarily reverse or 
affirm on the basis of precedent.” 



37September/October 2013         Ohio Lawyerwww.ohiobar.org36 Ohio Lawyer       September/October 2013 www.ohiobar.org

Books & Bytes

Out of Order: Stories from the History 
of the Supreme Court, by Sandra Day 
O’Connor. 251 pages. New York, NY:  
 Random House. 2013. Illus. $26.

Out of Order: Stories from the History of the 
Supreme Court, as the title implies, is a series 
of various vignettes and short essays about 
the U.S. Supreme Court by former justice, 
Sandra Day O’Connor. Her fifth book, Out 

of Order, spans the entire spectrum of the court’s history, ranging 
in discussions from the first Chief Justice, John Jay, through the 
current Chief Justice, John Roberts Jr.

O’Connor’s book is chock-full of cocktail hour esoteric trivia 
about the Supreme Court. (“Every President, except William 
Henry Harrison, Zachary Taylor, and Jimmy Carter, has had an 
opportunity to appoint at least one justice.”) One chapter is de-
voted to a discussion of various Supreme Court firsts, including, 
of course, the author’s distinction as the “First Woman on the 
Supreme Court—or the FWOTSC, as I like to call myself.” 

After Chief Justice John Jay became the first Chief Justice to 
resign, George Washington nominated John Rutledge to fill 
the seat, which led to the first confirmation battle. Rutledge so 
disliked the administration’s handling of negotiations with Great 
Britain over Revolutionary War reparations and protection of 
American shipping interests, “saying that he would rather George 
Washington die than he sign the Jay Treaty.” O’Connor notes, 
“This was probably another first—the first time that a nominee 
to the Supreme Court publicly wished for the death of the man 
who nominated him!”

Since her retirement from the Court in 2006, the author has 
been a frequent speaker on the lecture tour. “People often ask me 
who the best oral advocate to argue before the Court was while 
I was on the bench. There were many talented oral advocates 
whom I heard, but no one presented better arguments on a more 
consistent basis than the current Chief Justice, John Roberts.” 
Roberts, writes O’Connor, “possessed an unusually clear and 
straightforward manner of presenting his arguments, even in 
cases that were highly technical or arcane. I understand that he 
refined this style by taking time to explain the gist of his cases to 
a person who was bright, but untrained in the law. I think that 
many other oral advocates would do well to take this page from 
Roberts’s book.”

O’Connor describes in brief sketches four justices who she 
regards as “larger-than-life”: Stephen Field, Oliver Wendell 
Holmes Jr., James McReynolds and William Douglas. McReyn-
olds, notes O’Connor, “is commonly regarded as one of the worst 
justices to ever sit on the Supreme Court. While McReynolds is 
famous for his virulent opposition to the New Deal, his abysmal 
reputation stems mostly from his astonishingly mean and big-
oted character.” McReynolds, appointed by Woodrow Wilson, 
crassly referred to President Franklin Roosevelt as “that crippled 
jackass.” She recalls, “He infamously used his black valet, Harry 
Parker, as a human bird dog, requiring him to wade through icy 

water to fetch the ducks McReynolds shot when hunting.”
O’Connor also deals with some of the procedural evolutions of 
the Court over the past two centuries. Incredibly, there were no 
time constraints for oral argument or page limitations on briefs 
in the early years of the Supreme Court. In modern practice, 
“Classical oral exposition is discouraged, and advocates are 
lucky if they get more than two unbroken sentences out of their 
mouths before the Justices interrupt with difficult questions.” 

Justices in frontier America were subjected to the harsh job 
requirement of circuit riding. She recounts some the hardships 
that Justice James Iredell faced in the late 1700s. Iredell wrote his 
wife to inform her that while he was in North Carolina, “he had 
been robbed by a ‘Scoundrel’ on the road who had ‘unstrapped 
my Portmanteau from behind the Chair.’” 

While in Georgia, Iredell suffered the indignities of yet another 
circuit riding mishap. “[H]e had been thrown off by his horse 
and run over by a wheel of the carriage, leaving his leg ‘in so 
much pain’ that he was obliged to stay ‘very inconveniently at 
a house on the road.’” While O’Connor, an avid horse fancier, 
may have regretted missing the professional opportunities to ride 
a dusty switchback trail while serving as a justice, she was glad 
she was not subjected to the inefficient travel requirements.  
“[T]he idea of traveling hither and yon as an itinerant trial judge, 
even with the conveniences of modern transportation and com-
munication, is unworkable and unattractive.”

Out of Order is one of those rare books that provides a first-hand 
account of an insider’s view of the U.S. Supreme Court. Justices 
have been notoriously reticent in their writings about the inter-
nal details of the workings of the Supreme Court. It is regrettable 
that O’Connor did not expand on her own day-to-day activities 
of a quarter-century on the Supreme Court, with more personal 
glimpses of her former colleagues on the bench. (Her 2003 
 book, The Majesty of the Law, also dealt briefly with some her 
experiences with her fellow high court jurists.) Out of Order is 
clearly and succinctly written, and not overly burdened with 
didactic legalese.  �

—Bradley S. Le Boeuf
Akron

Book review
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Member Benefits
Take advantage of OSBA 
practice tools

According to the American Bar Association’s 2012 Legal Tech-
nology Survey Report released in July 2012, 89 percent of 
attorneys reported using a smartphone for law-related tasks while 
away from their primary workplace.

As for tablets, such as the iPad, 33 percent of lawyers said they 
used a tablet computer this year for law-related tasks while away 
from their primary workplace, which is up considerably from 
just 15 percent in 2011. 

While this technology might be changing the way you practice, 
the OSBA also believes it can change the way you interact with 
your Association. There are two member benefits that the OSBA 
is particularly excited to offer that cater to both smartphones and 
tablets—the OSBA Report Online and the OSBA eBook Library. 

OSBA Report Online and app
The OSBA Report Online takes the familiar green book and turns 
it into a daily or weekly index of Ohio case summaries through a 
customizable email and mobile-enabled website. 

The OSBA Report Online is available as a daily or a weekly 
email—you get to choose which option you prefer. You can even 
choose which practice areas and courts you want to include. The 
Report also features breaking OSBA and legal news and the latest 
job listings from our online career center. Case summaries are 

available six to nine weeks sooner than they appear in the print 
version—a feature that could prove invaluable when preparing 
for a case. 

In September, the OSBA Report Online won a 2012 National 
Association of Bar Executives (NABE) Luminary Award for 
excellence in electronic publications during the NABE Commu-
nications Workshop in Denver, Colo.

There is also an OSBA Report mobile app for iPhone and Android 
devices that offers all of the features of the email and the website, 
and it is always there on your phone, ready when you are.

OSBA CLE eBook Library
Another exciting new member benefit is the Ohio State Bar 
Association eBook Library. OSBA members who have registered 
for at least one live CLE seminar have access to all of the eBooks 
in the library, which includes eBooks from all CLE seminars, 
district meetings and convention seminars. Available formats 
include pdf, epub (for use with most e-readers) and mobi (for 
Kindles). The library currently includes more than 220 books 
and is fully searchable by author, title, contents and practice area. 
Check out the library at www.ohiobar.org/ebook.

To learn more about these member benefits, go to 
www.ohiobar.org/agooddecision. �
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Member News
Cincinnati

Tamara S. Sack is the new president of the Butler County Bar 
Association.

Cleveland

Jeffrey S. Dunlap, Ulmer & Berne LLP, has been named to the 
Leadership Cleveland Class of 2014.

Andrew G. Fiorella, Ulmer & Berne LLP, has been elected to 
the board of directors of the Cleveland Pops Orchestra.

Columbus

Thomas H. Bainbridge, Bainbridge Firm LLC, has been named 
chairman of the Ohio Industrial Commission.

Dayton

Hon. Michael Merz, magistrate judge for the U.S. District 
Court for the Southern District of Ohio, is the recipient of the 
American Bar Association’s 2013 Robert B. Yegge Award.

Fairfield

Cassandra E. Kiesey, Butler County Mental Health Board, is 
the new secretary/treasurer of the Butler County Bar Association.

Florence Ky.

William “Bill” Robinson, Frost Brown Todd PLLC, is the 
recipient of the National Center for State Courts’ Distinguished 
Service Award.

Hamilton

Damon L. Halverson, Pater Pater & Halverson Co. LPA, is the 
new second vice president of the Butler County Bar Association.

West Chester

John J. Reister, Millikin & Fitton Law Firm, is the new first 
vice president of the Butler County Bar Association.

Youngstown

James “Ted” Roberts, Roth Blair Roberts Strasfeld & Lodge, 
has been appointed to the Youngstown State University Board 
of Trustees. �

In Memoriam

Mary L. Mazziotti, 86 Sylvania  Sept. 19, 2012

Marvin Union, 68 Novelty  Dec. 27, 2012

Robert K. Bissell, 86 Pepper Pike May 22, 2013

James B. Collier Jr., 68 Pedro  May 30, 2013

Louis B. Conkle, 92 Marion  May 30, 2013

Charles McKnight, 53 Cambridge June 3, 2013
Thomas Allen  
White III, 79    Dayton  June 6, 2013

Connie S. Price, 55 Galena  June 14, 2013

William Hudson  
“Hud” Hillyer, 84 Dover  June 14, 2013

Harlan H. Todd, 84 Dayton  June 16, 2013

Nicholas D. Satullo, 58 Cleveland June 22, 2013

Todd G. Finneran, 63 Westerville June 26, 2013

Harold E. DeHoff, 88 Canton  July 21, 2013

Tonya R. Coles, 37 Columbus July 23, 2013

John Douglas Liber, 74 Naples, Fla. July 23, 2013  �
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Construction Law Forum
6.0 CLE credit hours//6.0 NLT credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 4 p.m.
9/4 - Columbus - Ohio State Bar Association

Live Simulcast
Guardianships
6.0 CLE credit hours//6.0 NLT credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 4 p.m.
9/11 - Columbus - Ohio State Bar Association
9/18 - Cleveland - The Ritz Carlton

Live Simulcast
Advanced Workers’ Compensation
6.5 CLE credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 4:30 p.m.
9/12 - Columbus, Fairfield, Perrysburg

Live Simulcast
iPad for Legal Professionals
3.0 CLE credit hours (AM)//3.0 CLE credit 
hours (AM)
Registration: 8:30 a.m.
Program: 9 a.m. - 12:15 p.m.
9/17 - Cleveland, Columbus

Advanced iPad for Lawyers
3.0 NLT credit hours (PM)
Registration: 12:45 p.m.
Program: 1:15 p.m. - 4:30 p.m.
9/17 - Cleveland, Columbus

Criminal Advocacy
6.0 CLE credit hours//6.0 NLT credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 4 p.m.
9/18 - Columbus - Ohio State Bar Association
9/25 - Cleveland - The Ritz Carlton

Advanced Workers’ Compensation
6.5 CLE credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 4:30 p.m.
9/20 - Cleveland - The Ritz Carlton

Marvin R. Pliskin Advanced Probate and 
Estate Planning Seminar
6.5 CLE credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 4:30 p.m.
9/20 - Columbus - Greater Columbus  
Convention Center

Finance for Lawyers
5.5 CLE credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 3:30 p.m.
9/23 - Cleveland - The Ritz Carlton
9/24 - Columbus - Ohio State Bar Association

Live Simulcast
Trial Technology Workshop
6.5 CLE credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 4:30 p.m.
9/24 - Cleveland - The Ritz Carlton
9/25 - Columbus - Ohio State Bar Association
9/26 - Fairfield - Receptions North Center

Live Simulcast
Administrative Law
6.5 CLE credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 4:30 p.m.
9/26 - Cleveland, Columbus

Litigation Section Conference: Advocacy 
for the Ages
6.0 CLE credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 4 p.m.
9/27 - Akron, Cleveland, Columbus, Fairfield, 
Perrysburg

Ohio Elder Law Institute Highlights Video
6.0 CLE credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 4 p.m.
10/1 - Akron - John S. Knight Center
10/1 - Perrysburg - Hilton Garden Inn
10/8 - Cleveland - The Ritz Carlton
10/16 - Columbus - Ohio State Bar Association

How to Understand and Analyze Financial 
Statements
6.0 CLE credit hours//6.0 NLT credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 4 p.m.
10/1 - Cleveland - The Ritz Carlton
10/2 - Columbus - Ohio State Bar Association

Live Simulcast
Midwest Labor and Employment Law 
Seminar
13.75 CLE credit hours
Registration Day 1: 8:30 a.m.
Program Day 1: 9:30 a.m. - 6 p.m.
Program Day 2: 7:30 a.m. - 4 p.m.
10/3 - Columbus - Hilton Easton Hotel

Live Simulcast
Using Technology to Build Malpractice 
Avoidance
2.5 CLE credit hours (AM)
Registration: 8 a.m.
Program: 8:30 a.m. - 11:15 a.m.
10/3 - Cleveland, Columbus

Live Simulcast
Debt Collection
6.0 CLE credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 4 p.m.
10/9 - Cleveland, Columbus, Fairfield, Perrysburg

Fall Ethics, Professionalism  
and Substance Abuse
2.5 CLE credit hours (AM)
Registration: 8 a.m.
Program: 8:30 a.m. - 11:15 a.m.
10/10 - Akron, Cleveland, Columbus, Dayton, 
Perrysburg, Steubenville, Wooster

Live Simulcast
Corporate Counsel
6.5 CLE credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 4:30 p.m.
10/11- Columbus - Ohio State Bar Association

Family Law Institute Highlights
6.0 CLE credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 4 p.m.
10/15 - Akron, Cleveland, Columbus, Fairfield, 
Perrysburg

Litigation Basics
7.0 CLE credit hours//7.0 NLT credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 5 p.m.
10/16 - Cleveland - The Ritz Carlton
10/30 - Columbus - Ohio State Bar Association

Live Simulcast
Introduction to Domestic Relations Practice
6.0 CLE credit hours//6.0 NLT credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 4 p.m.
10/17 - Cleveland - The Ritz Carlton
Live Simulcast
10/23 - Columbus, Fairfield

Transition to Retirement
3.0 CLE credit hours
Registration: 8 a.m.
Program: 8:30 a.m. - 11:45 a.m.
10/18 - Cleveland, Columbus, Fairfield,  
Perrysburg

CLE Calendar
To register or for more information, call (800) 232-7124 or (614) 487-8585 or visit our website at www.ohiobar.org
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Protecting members with group 
and individual health insurance
Our �exible, bene�t rich health insurance plans are priced 
right for your practice.  We are also the only agency o�ering 
Ohio lawyers access to the popular health insurance alliance 
plan through Medical Mutual of Ohio.  

Contact us today to request a no-obligation quote. 
With us, you are more than a customer, you’re a member!
(800) 282-6556 or insurance@ohiobar.org

osbainsuranceagency.com



“ My clients trust me. I trust WestlawNext.”

Every case — and some careers — are built on solid research. “When you 

do as much legal research as I do, it’s important to use the right tools and 

technology,” says Lisa. “Whether you’re a new or experienced attorney, one 

of your goals is to always be the most effi cient for your client while still 
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